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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENCY. 


$18. Lire.—Of Medical Examiner in Filling Application.— 
Authority of Agent—Burden of Proof.—Estoppel—The applica- 
tion was taken by a medical examiner, who was not authorized 
to take applications, at the request of C. an authorized agent. 
The policy provided that it should not be binding until delivered 
by the company’s cashier or the agent C., and C.’s certificate of 
having received the premium and delivered the policy was at- 
tached. The policy also stated that the duties of agents are sim- 
ply the receipt and transmission of policies and premiums under 
instructions of the society. Held, that it might be inferred from 
these facts that C. was a mere solicitor without power to bind 
the company by any delegated authority. It further appeared 
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that letters from C. to the examiner were addressed from the 
company’s principal office, and letters were addressed to C. at 
such office in blank envelopes sent out by him. cld, that these 
facts though not conclusive as to the authority of C. were suffi- 
cient to throw on the company the burden of proving his limita- 
tion of authority, and the failure to do so will justify the pre- 
sumption that he had power to delegate his authority to the 
medical examiner. The application was a warranty and some 
of the answers were not strictly true, but they were dictated by 
the examiner with a full knowledge of the facts, and who appar- 
tently acted in good faith. Held, that if the acts of the examiner 
were the acts of the company, the latter was estopped from de- 
nying the truth of the answers. 


Plumb vs. Ins. Co., 18 N. Y., 302 ; Rowley vs. Ins. Co., 36 N. Y., 550, 3 
Keyes, 557; Bliss on Life Ins., See. 280, 201, and cases cited ; Merserean 
vs. Ins. Co., 66 N. Y., 274 ; Pierce vs. Nashua Ins. Co., 9 Am. R., 470, and 
cases cited ; Columbia Ins. Co., 50 Penn. St., 331; Boos vs. Ins. Co., 64 
N. Y., 236; Baker vs. Ins. Co., 64 N. Y., 648; Ins. Co. vs. Wilkinson, 13 
Wall., 222; Ins. Co. vs. Malore, 2I Wall., 152. 

Held, that where the law and equity are blended in the same 
jurisdiction, evidence to show an estoppel is properly admissible 
in an action at law. 


Discussing Ins. Co. ys. Martin, 11 Vroom, (N. J.,) 569 


The credibility of a witness is properly a question for the 
jury. 

Reversing decision in same ease, 67 N. Y., 500, (6 Ins. L. J., 63.) 

Flynn, et al. vs. Equitable Life Ass. 


Rep’d Jour'l. p. 33. 


ASSIGNMENT. 


$19. Fire.— Assignment may Forfeit Policy by Agreeme nt.— 
Increase of Risk.—Construction of Me. Statute—An insurer may 
insert a binding clause in the policy determining the policy 
upon assignment without his written consent, and no action can 
be maintained by assignee. 
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Jessel vs. Ins, 'Co., 3 Hill, 88 Pollard vs. Ins. Co., 42 Me., 227; Smith vs. 
Ins. Co., 3 Hill, 510. 


A change in the property which shall not materially increase 
the risk, as set out in the Maine statute, has reference not to a 
change of title, but to the use of the property. 


Waterhouse vs. Gloucester F. Ins. Co. 


Rep’d Jour’l, p, 15, Mgr. S. C. 
EVIDENCE. 


§ 20. Frmre.—Zncendiarism. — Misstatement of.—Held, that 
where there was evidence that an article could not be removed 
without great damage, and that the insured said, “let it burn,” 
or that it might better burn, and the article was not insured, al- 
so that insured made great exertions to save insured property, 
there was not sufficient evidence to call for a charge concerning 
incendiarism, and a charge that the evidence must be as con- 
clusive as if on trial for a crime, though erroneous was not ma- 
terial. Held, that where it was doubtful from the record whether 
the judge had misstated evidence to the jury and no objection 
was made at the time, error cannot be alleged on review. 


Farmers’ Mui. F. Ins. Co. vs. Gargett, et al. 


Rep’d Jour'l, p. 108. Mica. §. C. 
EXPLOSION. 


§ 21. Fire.—Caused by Fire not a Proximate Cause of Loss. 
—Construction of Policy.—The policy of insurance in suit con- 
tained the following exceptions: ‘“ XI. Not liable for. This 
company shall not be liable for loss in case of fire happening by 
any insurrection, invasion, foreign enemy, civil commotion, riot, 
or any military or usurped power ; nor for damage by lightning 
(unless fire ensues, and then for the loss or damage by fire only, 
which shall be determined by the value of the damaged property 
after the casualty by lightning); or explosions of any kind what- 
ever within the premises.” The weight of the testimony was 
that a destructive fire had broken out on the premises insured, 
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and continued to burn for from five to eight minutes when an ex- 
plosion occurred, almost immediately followed by a second ex- 
plosion, which caused, with the fire, the total destruction of the 
premises. Found, by the Circuit Judge, (trial by jury being 
waived,) as matter of fact, that a destructive fire preceded the ex- 
plosions and caused them ; and— Held, Ist, that the fire being 
the proximate cause of the loss, the case is not within the ex- 
ception contained in the policy, that it is immaterial that the de- 
struction of the insured premises attacked by fire was accelerat- 
ed or rendered more complete by the explosions; and that it is 
only in a case where an explosion originally produces the loss, 
or there is mere ignition of explosive matter and a destructive 
fire ensues, that the exception applies. 


Washburn vs. Artizan’s Ins. Co. 
Rep’d Jour’l, p. 68. 0.8.0.0. W..D. Pa. 


LIMITATION. 


$22. Fine.—When it Begins to run.—Construction of Pol- 
icy.—Arbitration and Award.—The policy provided that the loss 
should be paid 60 days after the reception of satisfactory proofs 
and the amount had been satisfactorily agreed upon according 
to its terms ; that upon giving notice within the 60 days the com- 
pany might elect to replace and until the end of that time no suit 
should be instituted. Also that in case of disagreement the 
amount of damage should at the instance of the company be 
submitted to arbitration ; also that no suit should be sustainable 
until after an award had been obtained, nor unless commenced 
within six months after the loss should occur. The award was 
not made by the arbitrators until more than six months after the 
fire. Held, that the limitation is binding on the parties, but be- 
gan to run at the time when the insured was entitled to bring 
suit, and not at the time when the loss physically occurred, and 
a suit begun within six months of the award was not too late. 

Fullam vs. N. Y. Ins. Co., 7 Gray, (Mass.,) 61; Currunay vs. Merch. 
Ins. Co., 26 La. An., 298; 8 Ins. Law Journal, 635, and cases there cited ; 
Wood on Ins., p. 762, Sec. 443. 

Levy vs. Va. F. & M. Ins. Co. 

Rep’d Jour’l, p. 113. 
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PRACTICE. 


§ 23. Lire.—References.— New T'rial_—References by consent 
are authorized in the Circuit Court. The court has power to 
grant a new trial after a trial of the issues upon consent before 
a referee. 

21011 of the Code of Civil Procedure of New York; Canal Co. vs. 
Swann, 5 How., 89; R. R. Co. vs. Myers, 18 Ib., 246 ; Heckers vs. Fowler, 
2Wall., 123 ; 3726 of the Rev. Stat. of U. S.; Case of Neafie vs. Cheese- 
brough, 14 Blatch., 313, distinguishing. 

Robinson vs. Mut. Ben. Life Ins. Co. 

Rep’d Jour'l, p. 73. U. 8. 0.C. N. D. N. ¥. 


PREMIUMS. 


§24. Lrire.— Tender back not Necessary to Sustain Defense of 
Forfeiture.-—The principle that a party seeking to rescind a 
contract for fraud must tender back what he has received, does 


not apply to a defense against recovery under a contract on the 
ground of non-performance of conditions. 


Flynn, eal. vs. Equitable Life Ass. Society. 


PROOFS OF LOSS. 


§25. Fire.— Property not Covered Included in.—Fraud.— 
Waiver of Policy Stipulation as to Forfeiture——The policy in a 
mutual company was made subject to the regulations in the char- 
ter and by-laws, which provided among other things that any 
fraud or false swearing with fraudulent intent in making proofs 
of loss should work a forfeiture. The insurance was on contents 
and the proofs included property belonging to the daughters 
and son-in-law of insured. There was evidence tending to show 
that the secretary had told insured all the property would be 
covered. The policy provided that its conditions should not be 
waived without the concurrence of the secretary endorsed there- 
on or otherwise specifically acknowledge. Held, that if the se- 
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cretary signed orders on the company in settlement with a knowl- 
edge of the facts, this was a waiver of the provision concerning 
forfeiture. Held, that if the articles were included in the proofs 
in good faith, the policy was not forfeited. 


Citing Van Buren vs. St. Joseph, ete., Ins. Co., 28 Mich., 398. 


Held, that a finding for plaintiff less the value of the articles 
improperly included, should be sustained. 
Farmers’ Mut. F. Ins. Co. vs. Gargett, et al. 


RISK. 


$26. Fre— When an Illegal Business Forfeits the Policy.— 
The policy covered the billiard tables, liquors, fixtures, and furni- 
ture of a billiard saloon and bar-room. The billiards were kept 
without the license required by the laws of Massachusetts. Held, 
that the object of the insurance was to make an illegal busi- 
ness safe and profitable, the policy was illegal as to the billiards 
and the whole business being one, the contract was wholly 
void. 

Kelly vs. Home Ins. Co., 97 Mass., 288. 

Johnson, et al. vs. Union Mar. & F. Ins. Co. 

Rep’d Jour’l, p. 13. : Mass. S. J. C. 


TITLE. 


$27. Fire.—Of Warehouse Men.—Insurable Interest.—Sole 
and Unconditional Ownership.— Waiver.— Other Insurance.—The 
insurance was on wheat in elevator through an open policy, in 
the name of the general agent, with the design that he should 
retain the custody of the instrument and create insurances in 
favor of third parties by issuing certificates of the fact. The in- 
surance was effected by B. & Co., warehouse men. Prior to the 
execution of the contract they had delivered to R., the plaintiff, 
warehouse receipts as security. No mention of the fact was made 
in the policy, which provided that if the interest of insured were 
other than the entire, unconditional and sole ownership, it must 
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be so represented and expressed or the policy would be void. 
Held, that where the alleged qualified title of the insured was not 
a matter of litigation in the trial, a finding in favor of the com- 
pany on the ground of a violation of the provision to which no 
exception was taken does not enable the court on appeal to de- 
cide whether the interest of B. & Co. was a sole and uncondi- 
tioned ownership. Held, that if B. & Co. informed the agent of 
the facts, and he failed to make the proper endorsement before 
delivering certificates to B. & Co., this was a waiver of the policy 
provision. 

Trustees, ete. vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Sheldon vs. At- 
lantie Ins. Co., 26 Id., 460 ; Pitney vs. Glens Falls Ins. Co., 65 Id., 6; Van 
Schaick vs. Niagara Ins. Co., 68 Id., 434. 

Held, that in view of the circumstances and the finding of fact 
on the trial that the insured had duly kept and performed all the 
conditions of the policy, the burden of proving a breach of con- 
dition was on the company, and a finding in its favor on appeal 
on the ground of a violation of the provision requiring qualified 
ownership to be endorsed in the absence of any evidence that 


the insured had not correctly informed the agent, cannot be sus- 
tained. Held, that where there was no specification in the policy 
as to the ownership of the wheat, it does not necessarily follow 
that a parting of legal title through receipts by the warehouse 
men divested them of all insurable interest. 


1 Philips on Ins. 3191. 


Held, that where other insurances were*issued upon the pro- 
perty by the same agent, his failure to endorse consent on the 
policy was a waiver of the provision requiring such consent. 

Richmond vs. Niagara F. Ins. Co. 

Rep’d Jour’l, p. 117. 


VACANT. 


§28. Fme—What Constitutes. — A policy of fire insurance 
provided that the same should become void if the building be- 
came vacant and unoccupied, and so remain without notice to 
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the company, etc. The owner lived some distance away. A ten- 
ant whose lease had not expired moved out, and the building re- 
mained unoccupied for seventeen days, when it was destroyed by 
fire. Held, that the policy was vitiated, and it was immaterial 
how the building came to be vacated. 

Newton vs. City Fire Insurance Co., 15 Wis., 188 ; Harrison vs. City F. 
Insurance Co., 9 Allen, 231; Diehl vs. Adams Co. Insurance Co., 58 Pa. St., 
443. 

Dennison vs. Phenix Ins. Co. 


Rep’d Jour’l, p.65. Iowa. S C. 
WIFE’S POLICY. 


$29. Lire.— Title to.—Construction of Statute—Where a 
husband died, having a policy of insurance upon his life payable 
to his own order, leaving a widow but no children: Held, that 
under section 1182, Code of Iowa, the wife was entitled to the 
entire proceeds of such policy’ That construction of a statute 
must be adopted, if possible, which will give effect to the whole. 

Rheim vs. Robbins, 20 Iowa, 45. 


Rhode vs. Bank. 


Rep’d Jour’l, p. 76. Iowa §, C. 


§30. Lire—Lxempt from Creditors in Term.—Under the 
statutes of Tenessee, a policy taken out by the husband on his 
own life and made payable to his wife is exempted from all claims 
of creditors, even though the husband was insolvent during the 
time the premiums were paid. 

Harrington vs. Traders Bank. 


Rep'd Jour’, p. 122. TENN. 8. C. 


$31. Lirr.—Assignable to Secure Payment of Premium.— 
Where a policy of life insurance, a New York contract, upon the 
life of the husband in favor of the wife, was assigned to a third 
person in order to secure the payment of the annual premiums, 
and where the wife had received a part of the money paid by the 
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company to the assignee after the death of the insured: Held, 
that the assignment was valid and the wife had no claim upon 
the company, and that by the receipt of a portion of the money 
from the assignee she ratified the transaction. The case is 
different from an assignment to secure a husband’s debts, which 
are held invalid under the N. Y. Statute of 1840. 


Story on Agency, 2 239, 242, 244, 250. Cases distinguished of Eadie -ys. 
Slimman, 26 N. Y., 9 ; Barry vs. Equit. Life Ass. Soc., 59 N. Y., 587. 


Robinson vs. Mut. Ben. Life Ins. Co. 


$32. Fire.—Rights of Assignee.—Title of Wife Under Mass- 
achusetts Law.—Practice, Suit on—Lex Locus Contrati.—R., a 
citizen of Massachusetts, insured his life for his own benefit in a 
New York company. R. subsequently assigned the policy to his 
wife, who in turn assigned it to plaintiff as security for a loan to 
the husband. Upon the maturity of the policy, R. and his wife 


refused to allow plaintiff to recover. Held, that the assignee of 
an entire policy must usually sue at law, but where the rights of 
several parties are in issue, as here, a suit in equity may be main- 
tained. 


Walker vs. Brooks, 125 Mass., 241 ; Story Eq., 310574; Burroughs vs. 
State Mut. L. Ins. Co., 97 Mass., 359. 


Held, that the contract as between the original parties, may be 
governed by the law of New York ; the power of the wife to as- 
sign must be determined by the law of Massachusetts. 


“Milliken vs. Pratt, 125 Mass., 374; Pomeroy vs. Manhattan L. I. Co., 40 
Ill., 402 ; Emerick vs. Coakley, 35 Md., 188. 


The court favors without deciding, that the Mass. Statute of 
1864, ch. 197, intends merely to guard the interest of the wife, 
and that she is absolute owner during life with full power of dis- 
posal and with only a contingent interest to children. 


Citing Bartlett vs. Bartlett, 4 Allen, 430 ; Willard vs, Eastham, 15 Gray, 
328 ; Heburn vs. Warner, 112 Mass., 271; Emerick vs. Coakley, 35 Md., 
188 ; Baker vs. Young, 47 Mo., 453; Archibald vs. Mut. L. Ins. Co., 38 





90 Digest cf Decisions. 


Wis., 542; Rison vs. Wilkerson, 3 Sneed, 565 ; Bliss Life Ins., (2 ed.,) 651 ; 
May, Ins. 2 391 ; Eadie vs. Slimmons, 26 N. Y., 9, and Barry vs. Equit. L. 
Ass. Soc., 59 N. Y., 587. 


Held, that a married woman who is assignee of a policy in 
which her children are not mentioned, has, at least, a life inter- 
est which she may assign. Held, that the plaintiff is entitled to 
the amount due either out of the insurance money or out of the 
interest from the same until the debt is paid or the wife is dead. 


Hulme vs. Tenant and notes, 1 Lead. Cas. Eq., (4 Am. Ed.,) 679. 
Newcomb vs. Mut. Life Ins. Co. 


Rep’d Jour’), p. 124. U.S. C. C. Mass, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 
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* 
From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


CONTINENTAL INS. CO. 
US, 


HEILMAN & COX.* 


It is the parties insured and not those to whom payment is to be made that are 
the parties bound by the terms of the policy. A designation of payment to 
mortgagee is not an insurance of mortgagee’s interest ; the latter takes it subject 
to the conditions on its face. 

Further proof of other insurance is not necessary when its existence is shown 
in proofs of loss. 

The policy insured R. and his wife, loss if any payable to H. & C., mortgagees as 
their interest might appear. ‘The policy was made and accepted upon the fol- 
lowing among other terms and provisons : “ If the assured shall have or shall 
hereafter make any other contract of insurance, whether valid or not, on the 
property hereby insured, or any part thereof, without the consent of the com- 
pany written hereon, then, and in every such case, this policy shall become 
void.”? At the date of its issue R. held the policy of another company, which 
was surrendered and canceled subsequent to the issue af the policy in suit, but 
afterward a policy in another company was taken out in the name of the wife. 
Previous to the mortgage R. bad conveyed the property to his wife. ‘The com- 
pany had no knowledge of this other insurance. 


Held, that the policy was avoided by the subsequent insurance without consent. 


If the condition of a policy is broken by one only of the insured, this will render 
the policy void as to all. 





* Decided Oct. 3, 1879. 
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When a policy contains a provision that a subsequent insurance, whether valid or 
not, shall render the policy of no effect, such subsequent insurance though in- 
valid, vitiates the policy. 


SHELDON, J. 

This was an action brought by Heilman & Cox against the Con- 
tinental Insurance Company, to recover for the destruction by fire, 
of a dwelling-house upon which the defendant had issued a policy of 
insurance to Sarah Jane Ryan and John Ryan. 

The facts appearing are that on the eleventh day of June, 1875, 
Sarah J. Ryan, and John Ryan, her husband, executed and delivered 
to Heilman & Cox their mortgage upon a lot of ground at Watson 
Til., upon which was the dwelling-house in question, to secure the 
payment of their note to Heilman & Cox of the same date for $962.60, 
payable one year from date, with ten per cent per annum, interest. 
On the following day, June 12, 1875, the policy of insurance sued up- 
on was issued by the Continental Insurance Company upon the 
dwelling-house for the sum of $1,000, to run one year. It recites 
that the “ Continental Insurance Company of the City of New York, 
in consideration of the receipt of six dollars, do by this policy, insure 
Sarah J. Ryan and John Ryan, against loss or damage by fire to the 
amount of one thousand dollars upon their two-story frame dwelling 
house, situated, etc. Loss, if any, payable to Messrs. Heilman & 
Cox, of Terre Haute, Indiana, mortgagees as interest may appear.” 

Among the provisions contained in the policy, are the following : 
“Tf the assured shall have or shall hereafter make any other contract 
of insurance, whether valid or not, on the property hereby insured, 
or any part thereof without the consent of the company written here- 
on, then and in every such case, this policy shall become void.” 

“10. It is hereby mutually understood and agreed by and be- 
tween this company and the assured, that this policy is made and 
accepted upon and with reference to the foregoing terms and con- 
ditions.” 

On the twenty-ninth day of May, 1876, the property insured was 
wholly destroyed by fire, the whole amount of the debt due from the 
Ryans to Heilman & Cox remaining unpaid, and being greater, in- 
cluding accrued interest, than the amount insured by the policy. 

John Ryan and Sarah J. Ryan both testified that at the date 
of the policy sued on, June 12, 1875, John Ryan held another policy 
of insurance in the Rockford Insurance Company on the house for 
$1,500 ; that this policy was surrendered and cancelled, June 25, 1875 ; 
that on August 11, 1875, Sarah J. Ryan applied for another policy of 
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insurance from said Rockford Insurance Company, and a policy of 
insurance from that company was issued to her on the property cov- 
ered by the policy sued on to the amount of $1,200. It appeared that 
some time before the date of the mortgage, John Ryan had conveyed 
the property embraced in the mortgage, to his wife, Sarah J. Ryan. 
The preliminary proof of loss introduced in evidence, subscribed and 
sworn to by Sarah J. Ryan, also stated that in addition to the policy 
sued on, there was other insurance made on the property insured to 
the amount of $1.200 as particularly specified in an accompanying 
schedule marked “ A,” wherein was set forth the policy of insurance 
issued by the Rockford Insurance Company to Sarah J. Ryan for 
the term of five years, commencing August 11, 1875, and ending Au- 
gust 11, 1880, it bearing date August 31, 1875, and being on this 
property in question and for the amount of $1,200. 

It was shown by the defendant that it had no knowledge of and 
never consented to this other insurance. 

One of the defences set up was that the policy sued on had been 
made void by the other insurance in the Rockford Insurance Compa- 
ny. We are of opinion that this defence was maintained. 

There was here another contract of insurance on the property in- 
sured made by the assured with the Rockford Insurance Company 
without the consent of the defendant written on the policy in suit, 
and it was an express condition of the policy that in every such case 
the policy sued on should become void. 

It is answered against this that the interests of mortgagor and 
mortgagee are distinct, and each may be insured without one policy 
avoiding the other as being other insurance, and that this was the 
vase here. That in the policy issued by the Continental Insurance 

Jompany, Heilman & Cox were the assured, and that it was their 
interest as mortgagees which was insured ; whereas, in the policy of 
insurance issued by the Rockford Insurance Company to John Ryan 
and the one to Sarah J. Ryan, they the latter, were the assured, and 
that it was their interest as mortgagors which was insured. It is the 
written policy itself that must determine who were the assured, and 
whose interest was insured. It is plainly Sarah J. Ryan and John 
Ryan whom the policy insures against loss or damage by fire, and it 
is their interest which it insures. The resort to parol evidence, if 
that were admissible, shows nothing different. The attorney of the 
plaintiffs in the taking of the mortgage and the agent who made the 
insurance for the company, concur that the application was to insure 
the mortgagee’s interest, and the agent declined to do so, but would 
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only issue the policy to the Ryans making the loss, if any, payable to 
the mortgagees. It is true that the policy was issued and delivered 
to such attorney, he representing to the agent of the company that 
the Ryans had authorized him to insure tie property in their names, 
making the loss, if any, payable to Heilman & Cox, and the attorney 
paid the premium, Heilman & Cox furnishing the money, but he 
states the amount of the premium was charged to the Ryans and in- 
cluded in their note and mortgage. 

Making the “loss, if any, payable to Heilman & Cox, mortgagees,” 
was not an insurance of their mortgage interest in the property. As 
said in Flanders on Fire Insurance, 2d Ed., 488. “It is merely a 
designation of the person to whom it is to be paid, and is not an as- 
signment of the policy. Hence it isthe damage sustained by the 
party insured and not by the party appointed to receive payment 
that is recoverable from the insurers. The insurance being upon the 
interest of the insured, if he parts with that interest before the fire, 
no loss is sustained by him and of course none is recoverable by his 
assignee or appointee. In other words a policy made “ payable to 
A in ease of loss,” is an agreement upon the part of the insurers that 
* A” shall recover whatever the person originally insured would be 
entitled to recover in case of loss ; that is, it is a contingent order or 
assignment of what may become due under the contract, and not an 
absolute transfer by virtue of which the assignee acquires the full 
rights of an assignee of a chose in action.” In Franklin Sav. Inst. 
vs. Central Mut. Fire Ins. Co., 119 Mass., 240, upon this subject the 
court say : “ The plaintiffs held a mortgage of the property, and on 
the day after the policy was issued an indorsement was made upon 
it, that it was to be payable in case of loss or damage to them ‘as 
their mortgage claim may appear.’ It has been repeatedly held by 
this court that such an indorsement does not operate as an assign- 
ment of the policy nor as a contract to insure the interest of the 
mortgagees, but that they can claim what the party originally in- 
sured, is entitled to recover under his contract. Fogg vs. Middlesex 
Mut. Ins. Co., 10 Cush., 3837 ; Hale vs. Mechanics’ Mut. Ins. Co., 6 
Gray, 169 ; Loring vs. Manufacturers Ins. Co., 8 Gray, 28.” 

That the rights of the plaintiffs under the policy, are subject to 
the conditions therein, is quite clearly the case under the decisions 
of this court. In Tl. Mut. Fire Ins. Co. vs. Fix, 53 IL, 151, after a 
very full and careful consideration of the subject, and in view of op- 
posing decisions upon the point, this court said: “We deem it safer 
and more just to say that where a policy is assigned as collateral to 
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a mortgage, though with the consent of the company, the assignee 
takes it subject to the conditions expressed upon its face or necessa- 
rily inferring in it, and that no recovery can be had merely in con- 
sequence of the equities of the assignee, if the assignor has lost the 
right to recover by Violating the terms of the contract,” and to the 
like effect are Ill. Fire Ins. Co. vs. Stahton, 57 Dl, 354; Home M. 
F. Ins. Co. vs. Hanslein, 60 id., 521. In the latter case where the 
assionment of the policy was made by the mortgagor to the mortga- 
gee with the assent of the company, it was held that the assignee took 
the policy subject to the conditions it contained, and that his equities 
conferred no right. That ifthe assignor had lost all right of recov- 
ery by violating the conditions of the policy, the assignee occupied 
the same position, and that the memorandum that the loss, if any, 
should be paid to the assignee as his interest might appear, did not 
change the rights of the assignee. Although the present is not the 
case of an assignment, but of a statement only in the policy, loss, if 
any, payable to the plaintiffs as their interest might appear, we con- 
sider the language and decisions above equally applicable here as in 
the case of an assignment of the policy. 

The loss, which was made payable to the plaintiffs, was payable 
under and by virtue of the policy in accordance with its terms and 
conditions, one of which was that if the assured, who were John and 
Sarah J. Ryan, should have or make any other contract of insurance, 
whether valid or not, upon the property, then the policy should be- 
come void, and consequently no loss payable. There was such other 
insurance here—a violation by the assured of this condition—and no 
loss was recoverable under the policy and no more so where the suit 
is in the names of Heilman & Cox, conceding that they have a right 
to sue, than if it were in the names of the Ryans. The import of the 
defendant’s agreement was to pay to plaintiffs any loss to which the 
Ryans might be entitled under their policy to the extent of plaintiffs’ 
claim as mortgagees. But the Ryans were not entitled to any loss 
under the policy, and hence, there was nothing payable to plain- 
tiffs. 

It is objected that there was no competent proof of any other in- 


surance—that such insurance could only be shown by the produc- 
tion of the policy of insurance itself or accounting for its absence. 
The plaintiffs introduced proofs of loss which set forth, among 
other things, the policy in the Rockford Insurance Company dated 
August 11, 1875, insuring Sarah J. Ryan upon the property in ques- 
tion. Where a party in proving his loss under a policy, discloses the 
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fact of the existence of another policy, obtained in violation of the 
conditions of the former such statement, is an admission that dis- 
penses with any other proof against him of such other insurance. 
N. Y. Central Ins. Co. vs. Watson, 23 Mich., 482 ; N. A. F. Ins. Co. 
vs. Zaenger, 63 Ill, 464. And Sarah J. Ryan anal John Ryan testi- 
fied on the trial to this insuzance without objection, so far as ap- 
pears. We are of opinion that proof of the insurance by the Rock- 
ford Insurance Company was sufficiently made. 

And although the subsequent policy insures Sarah J. Ryan alone, 
we think this avoids the policy equally as if the subsequent insurance 
had been effected by both the assured. Mussey vs. Atlas Mut. Ins. 
Co., 14.N. Y., 74. 

It is said that to invalidate the prior policy, the second must be 
valid, and that Rockford Insurance Company policy was void by rea- 
son of the existence of prior insurance without notice. 

There are two sufficient answers to this: 1. There is no proof that 
the policy of the Rockford Insurance Company contained a clause 
invalidating it if there were prior insurance without notice. 

2. The provision of the policy sued on is, that other insurance 
without consent, “whether valid or not,” renders the policy void. 
These words were doubtless inserted to prevent any controversy of 
the kind suggested. They are not to be disregarded. SeeL. & L. & 
G. Ins. Co. vs. Virdier, 35 Mich., 395; Bigler vs. N. Y. Cent. Ins. 
Co., 22 N. Y., 402 ; Lackey vs. Georgia Co., 42 Ga., 459. 

Holding the defense considered sufficient, it is unnecessary to ad- 
vert to the other points of defense which are made, one of them be- 
ing that the suit does not lie in the names Heilman & Cox. 

The judgment will be reversed and the cause remanded. 

Judgment reversed. 
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COURT OF APPEALS OF NEW YORK. 


PATRICK FLYNN, er at., Apm’r. eEtc., Respondents, \ 
vs. 


EQUITABLE LIFE ASSURANCE SOCIETY or raz 
Untrep States, Appellanis.* 


The principle that a party seeking to rescind a contract for fraud must tender 
back what he has received, does not apply to a defence against recovery under 
a contract on the ground of non-performance of conditions. 


The application was taken by a medical examiner, who was not authorized to take 
applications, at the request of C. an authorized agent. The policy provided 
that it should not be binding until delivered by the company’s cashier or the 
agent C., and C.’s certificate of having received the premium and delivered the 
policy was attached. The policy also stated that the duties of agents are sim- 
ply the receipt and transmission of policies and premiums under instructions 
of the society. 

Held, that it might be inferred from these facts that C. was a mere solicitor with- 
out power to bind the company by any delegated authority. 


It further appeared that letters from C. to the examiner were addressed from the 
company’s principle office, and letters were addressed to C. at such office in 
blank envelopes sent out by him. 

Held, that these facts though not conclusive as to the authority of C. were suffi- 
cient to throw on the company the burden of proving his limitation of author- 
ity, and the failure to do so will justify the presumption that he had power to 
delegate his authority to the medical examiner. 


The application was a warranty and some of the answers were not strictly true, 
but they were dictated by the examiner with a full knowledge of the facts, and 
who apparently acted in good faith. 

Held, that if the acts of the examiner were the acts of the company, the latter was 
estopped from denying the truth of the answers. 


Held, that where law and equity are blended in the same jurisdiction, evidence to 
show an estoppel is properly admissible in an action at law. 


The credibility of a witness is properly a question for the jury. 


Cartes B. ALExANDER, for Appellant. 


* Argued Sept. 15, 1879. Decided Nov. 18. 1879. Decision on first appeal reported in 6 Ins. 
Law JouRNAL, 63, 





98 Report of Decisions. | Feb., 
Rozert Payne, for Respondents. 


Cuurcu, Cu. J. 


The principle that a party seeking to rescind a contract for fraud 
must return what he has received, has no application to this case. 

The plaintiffs have brought an action upon a contract entered into 
between the deceased and the defendant. The defense is that the 
contract has been violated by the intestate, and hence no action can 
be maintained upon it. The plaintiffs are seeking to enforce the con- 
tract and performance on the part of their intestate is a condition of 
aright to recover. The right toa return of the premiums paid is 
not necessarily involved in the action. The plaintiffs must establish 
a cause of action upon the contract ; if they fail to do this they cannot 
recover, irrespective of the question whether they are entitled to a 
return of the premiums or not. 

A very material point in the case is whether the evidence was suf- 
ficient to justify the submission to the jury of the question whether 
Dr. Vedder is to be regarded as the agent of the company, to take 
and receive the application for insurance, and hence that the latter is 
chargeable with his acts and omissions in performing that duty. 
When the case was here before, (67 N. Y., 500,) it was held that such 
agency did not appear ; that as medical examiner he had no author- 
ity to take the application, or to bind the company by any act in con- 


nection with it. On the last trial it is claimed that additional and .¢ 


sufticier.t evidence was given to justify the submission of the question ° 
to the jury, and to warrant a finding in favor of the plaintiff. It 
would have been more satisfactory if the real facts bearing upon the 
question had been presented so that the court and jury could have ar- * 
rived at a reasonably certain conclusion upon it, but each party 
seemed disinclined to produce the evidence presumably within their 


power, and we must grope our way as best we can with such meagre: 
. as 

light as the parties have seen fit to furnish. It is not disputed that » 

Dr. Vedder was the authorized medical examiner of the company, and _ 


made the medical examination upen which the policy was issued. He... 
was never appointed by the company agent to solicit or receive appli-™ 
cations. The evidence relied upon to warrant the inference that he . 
had authority to take this application is, that he received the blank ~ 
application from one Cory, who requested him to take the application. 
Cory was an agent of the company, but it is disputed that he had 
power to appoint sub-agents, or to delegate his own powers. He is 
ecognized as agent in the policy itself. One condition is “that this 
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policy shall not be binding until delivered by the society’s cashier, or 
by its agent A. B. Cory,” to which is attached a certificate signed A. 
B. Cory, that he had received the premiums and delivered the policy. 
Endorsed upon the policy under the head of “ Notice to the assured,” 
it is stated that the duties of agents are simply the reception and 
transmission of policies and premiums under instructions of the soci- 
ety. From this it might be inferred that the designation of Cory as 
an agent, implied no more than an ordinary soliciting agent, and as 
such, he would have no power to delegate his authority, and the 
company would not be bound by any delegation he might make, 
unless they knew of and ratified his acts. Circumstances were shown 
from which it is claimed that an inference may be drawn that he had 
more than the power of a common soliciting agent. This consists of 
some correspondence with Vedder, in which he approves of the man- 
ner of filling up the application of Flynn, and requests him in sub- 
stance to interest himself in taking other applications, and specifies 
his compensation. Nothing is said expressly about appointing him 
agent, but the letters may be regarded to some extent as negotiations 
on Cory’s part for his acting as such. In addition to these letters an 
envelope was produced in which was enclosed a letter from Cory to 
Vedder, on the back of which is printed a direction to the postmaster 
to return it to the company if not called for, and an envelope is: pro- 
duced which had been sent by Cory for Dr. Vedder to use, on the 
back of which, in lithograph, is the name of Cory described in print- 
ing as the general agent of the company. Dr. Vedder at first testi- 
fied that he had received payment for taking the application, but 
upon the production of a receipted bill, it seems that it was only 
for the medical examination. Upon the first trial some of these cir- 
cumstances were shown, but not as fully as upon the last, and it did 
not appear how Dr. Vedder got the application. It is argued that 
Cory as a simple soliciting agent had no power to delegate his au- 
thority, and that the additional evidence produced to show that he 
was a general agent are the acts of Cory only, and that he cannot 
establish either his agency or authority by asserting it, or by his 
acts unless they are ratified by the principal with knowledge. On 
the other hand it is insisted that the inference is a legitimate one, 
either that Cory had sufficient power to authorize Vedder to take 
this application for the company, or that the company knew of and 
approved his acts in respect to it, and the fact that letters written 
by him imported to come from the defendant’s principal office in New 
York, and letters addressed to him at such office in blank envelopes 
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sent out by him, tend to show that he transacted business in that 
office, and that his acts in respect to this policy which was issued 
by the company were known to it, and were approved by it. While 
this evidence is far from conclusive, and may be regarded as slight, 
we are inclined to think the conceded fact that he was an agent of the 
company, with the other circumstances alluded to, were sufficient to 
cast the burden upon the defendant of showing the real facts, and 
upon its failure to do so, to justify an inference against it. Cory was 
not produced, and no reason is shown why not. Presumably it was 
in the power of the company to produce him, and the company had 
the power to show precisely what authority Cory possessed, and 
failing to do this, it cannot complain that adverse presumptions should 
be indulged. Cory was confessedly an agent—he held himself out 
and acted to some extent as a general agent, and he appeared to be 
an occupant of the company’s principal office. 

We think that the onus was fairly cast upon the defendant to show 
the real truth or take the consequences which the law infers from the 
omission. The defense interposed was a breach of warranty by the 
assured, contained in several answers to the questions propounded 
to him in the application. These answers are made warranties by 
the terms of the policy, and are to be regarded as such. Some of 
the answers were not strictly true, and the presiding judge charged 
the jury that unless the company was bound by the acts of Dr. Ved- 
der in preparing the answers, the defendant was entitled to a verdict. 
It seems that the interrogations were read by Dr. Vedder to the as- 
sured, and upon receiving the answer of the assured to the respective 
questions, he wrote the answers to the interrogations in the applica- 
tion himself, and that the assured did not see the answers as written. 
To the 15th interrogatory inquiring whether the assured had ever 
had various specified diseases, and, among others, disease of the kid- 
neys, bladder, brain or nervous system, the answer was, ‘‘ whooping 
cough, measles, no effects from,” and to the question “whether he 
had any serious illiness,” the answer was “No.” To the 20th interro 
gatory, inquiring who his medical attendant was, and for what dis- 
eases he had required his services, the answer was “ Ransom H. Ved- 
der, Chatham Centre, nothing but debility and slight bilious diffi- 
culty.” To the 21st interrogatory, “Have you consulted any other 
medical man, if so, for what, and when.” The answer was “No.” 
The evidence on the part of the defendant tended to show that these 
answers were not true ; that at sometime the assured had been afflicted 
with a disease of thekidneys or bladder or genital organs ; that he had 
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been treated for gravel by Dr. Van Buren, and had consulted others ; 
that at one time he had been supposed to be insane, and papers were 
prepared, among others the affidavit of Dr. Vedder himself, to show 
his insanity with a view of sending him to the asylum. To avoid the 
effect of this evidence the plaintiffs called Dr. Vedder as a witness, 
who testified, in substance, that as to insanity the assured referred 
him to the occasion when it was supposed he was thus affiicted, and 
that he told the assured, in substance, that they were mistaken in 
supposing it to be insanity or derangement ; that it was only tempor- 
ary, and as he recovered without any treatment it amounted to noth- 
ing, and that it was unnecessary to mention it ; that the assured told 
him he had been to New York, and had been treated by Dr. Van 
Buren for the gravel, and had consulted others ; that he, the witness, 
informed the assured that it was not gravel, nor anything serious, as 
he had cured him by a simple prescription, and that it was unneces- 
sary to mention it ; that as to the measles the assured told him that 
he supposed he had them, but was not positive. The witness testi- 
fied also in substance that these several statements made by him to 
the assured were true ; that he was not insane and did not have the 
gravel or any disease of the kidneys or bladder, or any other serious 
illness ; that he wrote all the answers himself, and that he did not 
read them to the assured, nor did the latter see them. In short the 
evidence of this witness tends to show that the assured stated sub- 
stantially the truth in respect to his physical condition and the dis- 
eases and ailments with which he had been afflicted, and that he wrote 
the answers as he thought was right, and that it was done in good 
faith. 

Dr. Vedder had been the physician of the assured and his family 
for many years, and was then acting in the double capacity of medi- 
cal examiner and agent for the company to take the application, and — 
it was natural that his advice in respect to medical questions should 
be taken by the assured, and if he answered the questions truly in 
the absence of fraud or collusion, the dictates of justice as well as the 
established rule in this State absolve the assured from responsibility 
for any errors or mistakes, which the agent of the company may have 
made in writing down the answers, and that the company is estopped 
from denying the truth of the answers. The acts of its agents with- 
in the scope of his authority are regarded as its acts, and the other 
party having acted upon them they cannot deny them. This was 
substantially charged by the judge, and there was no error in the 
charge in that respect. Whatever apparent conflict there may have 
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been (and the conflict is more apparent than real,) the more recent 
cases and the great weight of authority have settled the rule here in- 
dicated.’ (Plumb vs. Ins. Co., 18 N. Y., 392 ; Rowley vs. Ins. Co., 36 
N. Y., 550, 3 Keyes 557. Bliss on Life Ins., Sec. 280, 291, and cases 
cited ; Merserean vs. Ins. Co., 66, N. Y., 274; Pierce vs. Nashua 
Ins. Co., 9 Am. R., 479, and cases cited ; Columbia Ins. Co., 50 Penn. 
St., 331; Boos vs. Ins. Co., 64, N. Y., 236; Baker vs. Ins. Co., 64 N. 
Y., 648 ; Ins. Co. vs. Wilkinson, 13 Wall., 222; Ins. Co. vs. Malore, 
21 Wall, 152.) In the language of Allen, J., in Baker vs. Ins. Co., 
supra, “If true answers were given by the applicant to the agent 
of the defendant, by whom the application was filled out, and the 
answers reduced to writing, but the agent for any reason modified 
or varied the answers, so as to give them a different meaning from 
the answers actually given by the applicant, the defendant would be 
estopped from challenging the correctness of the answers as modi- 
fied and written by the agent.” The general current of authority is 
to the same effect. 

I am aware that there are respectable authorities holding a con- 
trary doctrine, and notably Ins. Co. vs. Martin, 11 Vroom, (N. J.,) 
569, but the learned court criticises not so much the principle as the 
rule allowing such evidence in a court of law. The court holds 
that the contract should first be reformed in a Court of Equity, and 
then an action at law brought upon it. 

There would be difficulty in reforming a contract, the terms of 
which were prescribed by the defendant himself, but if reformation 
was practicable, and the answers were written truly, the defendant 
would not be benefited, because it would then be unable to prove 
a breach of the warranty. The only difference is that in one case 
the result is reached by one law suit, and in the other two are re- 
quired. Many of the distinctions between courts of law and equity 
as to the admission of evidence have necessarily become obliterated 
when these jurisdictions are blended and are exercised by the same 
tribunal. In principle, written instruments can have no greater 
sanctity in courts of law than in courts of equity, and when authority 
exists for administering justice in either court, there is no sound rea- 
son why the evidence for that purpose should not be received in either 
court. Nor is any reason perceived why the principle of an esloppel 
in pais should not be applied. An insurance company in receiving 
answers to the numerous interrogatories put to the assured, covering 
every conceivable phase of every human disease, are presumed to un- 
derstand the subject better than the assured, and if truthful answers 
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are given, and if the answers -are then written by itself, according to 
its own construction, and omissions or mistakes are made by it, or un- 
der its advice, it, and not the assured, ought to bear the consequences. 
By this means they have induced the assured to enter into the con- 
tract and part with his money to pay premiums, and it is too late 
when the company is called upon to perform the contract on its part, 
to set up its own acts, mistakes or blunders as a defense, and it is es- 
topped from showing that the answers are not true. A point is mude 
that the facts were not fully stated to Dr. Vedder. The assured 
stated that he had consulted others besides Dr. Van Buren. This was 
sufficient to put the agent or the company upon inquiry, and if he or 
it desired further specification, it should have been called for. One 
physician, Dr. Master, was called and testified that he once made a 
simple prescription for the assured for a cold, and the others may 
have been equally unimportant. At all events with such an answer, it 
cannot be affirmed that there was any such suppression as avoids the 
policy. 

It is also objected that the assured did not state that Dr. Van Buren 
had operated upon him by the use of a catheter, or other instrument, 
as the declarations of the assured proved, tended to show was the 
fact. The insured stated that he was treated by Dr. Van Buren for 
gravel. It was not necessary to state the particular treatment prac- 
tised. If the company desired to know, the agent should have pur- 
sued the inquiry. Dr. Van Buren was not called, and it seems that 
the assured did not in fact have the gravel. 

We think that the answers given by the assured as testified to by 
Dr. Vedder were substantially true. Nor is it a question of law 
whether Dr. Vedder should be believed. That question was submitted 
to the jury, and the jury were charged that if there was any collusion 
or fraud between Dr. Vedder and the assured, or if they discredited 
Dr. Vedder, they must find for the defendant It may be fairly said 
that Dr. Vedder did not discharge the duty devolved upon him with 
that carefulness and accuracy which should be observed by an agent 
in taking these applications, but the evidence would not justify any 
court in holding as matter of law that there was bad faith on his part, 
and still less on the part of the assured. From the declarations of 
the assured proved, and some other circumstances, it is quite proba- 
ble that the assured had at one time some disease or ailment of the 
urinary and genital organs, of what might fairly be called a serious 
nature, but it does not appear what the nature of it was, or its char - 
acter or extent, and it does not appear that this difficulty had any- 
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thing to do with his death. According to the evidence of Dr. Ved- 
der, measles was the primary cause of death, it being followed by a 
cough and fever. On the whole, while the case is not entirely free 
from suspicion, it cannot be said that it is proved not to have sub- 
stantial merits. 

These views cover all the exceptions relating to the substantial 
merits of the case. We find no error in the charge, or refusals to 
charge by the judge. They are in harmony with the views above ex- 
pressed. I have examined the other exceptions and do not think any 
of them tenable. 

The judgment must be affirmed. 

All concur, except Eant, J., dissents, and Fotcer and Anprews, J. J., 


absent. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


This decision reverses a previous decision of the court in the same case 
and reported in 6 Ins. Law Journal, 63. Ona comparison of the dissent- 
ing and absent members in each case it appears that the reversal was the re- 
sult of a change of views on the part of a minority of the court, presumably 
due to the additional facts furnished upon the second trial. Upon the first 
hearing it was decided that the acts of the examiner were clearly unauthor- 
ized and the company was not responsible. It may be interesting to ob- 
serve the precise nature of the additional evidence, which upon a second 
hearing led to a reversal of this opinion. 

The evidence upon the first trial was substantially to the effect that Cory 
was simply a soliciting agent, his place of residence and extent of actual 
powers not being shown. Dr. Vedder received a letter from Cory in re- 
ference to the insurance and in consequence called upon the insured, who 
was one of his usual patients, to make the examination, and take the appli- 
cation. It was not shown where the application came from, nor whether 
produced by Dr. Vedder or the insured, Dr. Vedder informed the insured 
that he had come to examine him fora life policy and commenced to ask 
the questions and fill in the blank. The application along with the medi- 
cal report was afterwards sent to the agent Cory, by the doctor. Dr. Vedder 
testified that he had no authority from the company to act as agent or in 
any other capacity than as medical examiner. The insured did not apply 
to him for insurance, and he did not represent himself as having any other 
authority than to examine him for insurance. The company had no knowl- 
edge of his act in filling the application. : 

On this statement of facts it was held that Dr. Vedder was not the com- 
pany’s agent in reference tothe application and the company was not bound 
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by his acts. The case was unlike those where the company has been held 
responsible for the acts of agents authorized to take the application. 

In the present case certain additional facts appear. The blank applica- 
tion was received by the medical examiner direct from the agent with a re- 
quest that he should take the application. Hence, if the absence of any 
evidence on this point before favored the presumption that the acts of the 
examiner in filling the application was wholly unauthorized and should have 
been known to be so by the insured, this additional testimony shows him to 
have been vested at least with apparent authority by the agent, which was 
calculated to induce a belief of his real authority on the part of the insured. 
The query arises whether in view of this fact the insured was bound to in- 
quire further whether the agent had power to depute his authority to the 
examiner, or whether the doctrine applies that where one of two innocent 
parties must suffer from the acts of a third the loss must fall upon the party 
which enabled the act to be consummated ; or that the acts of an employee 
of an authorized agent within the apparent scope of his authority are bind- 
ing on the company? Andes Ins. Co. vs. Loehr, 4 Ins. Law Journal, 465 ; 
Lycoming F’. Ins. Co. vs. Ward, 8 Ins. Law Journal, 603. 

It further appears, however, that the powers of the agent were indicated 
in part in certain provisions of the policy from which it might be inferred 
that they were simply those of a soliciting agent without power to delegate 
his authority or bind the company thereby. But it also appears that the 
agent in certain correspondence which bore some indications of a higher 
official sanction, authorized the examiner to act for him in taking the appli- 
cation. The effect of this additional evidence, while admitted by the court 
to be far from decisive and satisfactory, was regarded as sufficient to shift 
the burden of proving the real authority of the agent onto the company, 
and in the absence of decisive proof on this point to raise an issue of fact 
under the evidence whether the medical examiner was to be regarded as the 
agent of the company. 

The distinction in the two cases seems briefly to be as follows: On the 
first trial no evidence whatever was adduced tending to show that the ex- 
aminer was authorized to take the application, and it should have been held 
as a question of law that his acts in that respect were not binding on the 
company. On the second trial there was sufficient testimony to throw some 
doubt on the extent of his authority, which the company, failing to remove 
by decisive evidence, justified a submission to the jury. 

In neither of these decisions, however, does it seem to be intimated that 
the agent would have bound the company by any delegated powers clearly 
beyond the scope of his authority, even though the insured had been mis- 
led into regarding the acts of the delegate as authorized. The general rule 
of agency is that the agent has no power to delegate his authority. (Dele- 
gata potestas non potest delegari;) Evans on Agency, p. 38; Story on 
Agency 314. But this maxim has numerous exceptions. In fact its appli- 
cation belongs chiefly to that class of cases where from the nature of the 
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agency the duties are to be regarded as of an essentially personal character, 
as where personal skill is required, or the authority is judicial, or a special 
trust is imposed. On the other hand in those cases where the duty is 
merely ministerial, or where usage, or the peculiar character of the duty, 
presupposes the employment of a deputy, such delegated authority will be 
binding on the principal. The doctrine in its application to insurance makes 
a broad distinction between the general and specialagent. The former in 
virtue of his position and usually as part of his functions is authorized to 
delegate power to subordinates. But the duties of a special agent are of a 
more limited and strictly personal character, and it seems to be admitted 
that in general he may not delegate his authority, and in life insurance it is 
usually considered that the local agent has no power to appoint subordinates. 
Still there are numerous exceptions to this rule covered by the general prin- 
ciples above stated or embraced in acts which as to third parties are within 
the apparent scope of the agent’s authority. 

In Rossiter vs. Life Ass. Ass’n, 27 Beav., 377, the agent was authorized 
to temporarily accept life risks to be subsequently acted on by the company, 
and was held that the company was bound by the acceptance of a sub-agent. 
In Brown vs. Railway Pass. Ass. Co., 45 Mo., 221, it was held that the 
agent of an accident company having power to sell tickets insuring against 
accidents to all who applied might delegate his power to sub-agents. The 
court said: ‘It is without doubt a settled principle in the law of agency 
that where an authority is conferred requiring skill or discretion on the part 
of an agent, and no power of substitution is given, there the agent must 
act in person, and the principal would not be bound by any act of the sub- 
agent. But it is not perceived that the doctrine has any application to this 
case. These tickets insuring against accidents are made out and signed at 
the company’s principal office, and transmitted to their various agencies, to 
be sold indifferently to all who apply for them. The agent does nothing 
more than deliver them to the applicant and receive pay for them.” Here 
it will be observed the power to delegate was based on the ministerial char- 
acter of the agency. 

In Bowman vs. U. 8S. Casualty Ins. Co. N. Y. S. C., 1869, affirmed by C. 
A., the policy provided that it was not to be valid until countersigned. by 
a duly authorized agent. It was countersigned by F., who was appointed 
by an agent, and who received the premium. The agent was specially au- 
thorized to receive money and issue policies and renewals, and it was held 
that this appointment required special judgment and caution which he could 
not delegate. But it further appeared that this commission was of the na- 
ture of private instructions, the agent being one of a firm previously ap- 
pointed general agents, and it was held that in this respect he had the right 
to delegate his authority at least so far as to be binding in regard to third 
parties. 

In Eclectic Life Ins. Co. vs. Fahren Krug, 68 IIl., 463, it was held that 
the company’s resident agent, styled manager, had a right to delegate to his 
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clerk the power to contract for risks, to deliver policies and collect premiums. 

In fire policies where the agent is authorized to bind the company tem- 
porarily, it has been held in several cases that he may delegate the authority 
toa sub-agent or clerk. Andes Ins. Co. vs. Loehr, 4 Ins. Law Journal, 
467 ; Bodine vs. Exchange F. Ins. Co., 51 N. Y., 117; Grady vs. Am. Cent. 
Ins. Co., 60 Mo., 116; Van Schoick vs. Niagara F. Ins. Co., 68 N. Y., 484 ; 
Newell vs. Smith, 49 Vt., 255. 

On general powers of an agent to delegate his authority, see Furnas ys. 
Franklin, 6 Neb., 429 ; Saveland vs. Green, 40 Wis., 431, 442 ; Strong vs. 
Stewart, 9 Heisk., 137 ; Buckland vs. Conway, 16 Mass., 396 ; Laussat vs. 
Lippencott, 6S. & R., 386 ; Gray vs. Murray, 3 Johns., Ch., 167 ; Johnson 
vs. Cunningham, 11 Ala., 249 ; Rosenstock vs. Tormey, 32 Md., 169 ; War- 

‘yen Bank vs. Suffolk Bank, 10 Cush., 582; Moon vs. Guardian, etc., 3 
Bing. N. C., 814; Robinson vs. Mollitt, 44 L. J., C. P., 362; Williams 
vs. Woods, 16 Md., 220; Norwich University vs. Denny, 47 Vt., 13 ; Com- 
mercial Bank vs. Norton, 1 Hill 501 ; Burial Board, ete. vs. Thompson L. 
R., 6 C. P., 457 ; Dorchester & Milton B’k. vs. N. C. B’k, 1 Cush., 177; 
Farmers’ Nat. B’k vs. First Nat. B’k, 75-N. C., 534. 
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SUPREME COURT OF MICHIGAN. 


Error to Gratiot County. 


FARMERS’ MUTUAL FIRE INS. CO. 
Us. 


LOUISE GARGETT anv ortuers.* 


The policy in a mutual company was made subject to the regulations in the char- 
ter and by-laws, which provided among other things that any fraud or false 
swearing with fraudulent intent in making proofs of loss should work a forfei- 
ture. ‘The insurance was on contents and the proofs included property be- 
longing to the daughters and son-in-law of insured. 

Held, that where there was evidence that an article could not be removed without 
great damage, and that the insured said, ‘let it burn” or that it might better 
burn, and the article was not insured, also that insured made great exertions to 
save insured property, there was not sufficient evidence to call fora charge 
concerning incendiatism, and a charge that the evidence must be as conclusive 
as if on trial for a crime, though erroneous was not material. 

There was evidence tending to show that the secretary had told insured all the 
property would be covered. The policy provided that its conditions should 
not be waived without the concurrence of the secretary endorsed thereon or 
otherwise specifically acknowledged. 

Held, that if the secretary signed orders on the company in settlement with a 
knowledge of the facts, this was a waiver of the provision concerning forfei- 
ture. 

Held, that if the articles were included in the proofs in good faith, the policy was 
not forfeited, 

Held, that where it was doubtful from the record whether the judge had misstated 
evidence to the jury and uo objection was made at the time, error cannot be al- 
leged on review. 

Held, that a finding for plaintiff less the value of the articles improperly included, 
should be sustained. 


Judgment affirmed. 


Fancuer, Dopps & Parrriver, of Mt. Pleasant, Isabella Co., and J. 
K. Waieut, of St. Louis, Gratiot Co., for Plaintiff in Error. 


* Opinion filed Nov. 29, 1879. 
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I. W. Wurryey and R. C. Dans, of Lansing, for Defendants in Error. 


‘ Cootey, J. 

Defendant in error, who is the wife of James Gargett, brought suit 
against the insurance company to recover the amount of two drafts 
drawn by the company upon its treasurer, one for $1,000, and the 
other for $5,000 in settlement of a loss which she had suffered under 
a policy of insurance against fire which the company had issued. 
The policy bore date February 24, 1875, and the property insured 
was described therein as “dwelling-house on section 34,” in Pine 
River township, and “contents therein.” The dwelling was insured 
at $2,000, and the contents at $1,000. The insurer was a mutual in- 
surance company, and all who received policies became members. 
The policy was expressly made subject to all the conditions and reg- 
ulations specified in the charter and by-laws. Among the provisions 
of the by-laws was one that if there be any fraud or false swearing, 
with fraudulent intent in making proofs of loss, the claimant should 
forfeit all claims. 

After the fire, the date of which is not given in the record, the di- 
rectors of the insurance company met to consider the loss. Proofs 
were presented to them and a schedule of the contents of the house 
which were destroyed. This, it is conceded, included articles aggre- 
gating in value $153, which belonged to Mrs Gargett’s daughter and 
son-in-law, though described in the sworn statement as her own. 
Whether the directors of the insurance company were aware when 
the adjustment was made that Mrs. Gargett did not own all the ar- 
ticles, was made a question on the trial, and there was some positive 
evidence that they didnot. In the adjustment a considerable reduc- 
tion was made from the amount insured, but whether this was by 
way of compromise or not was disputed. 

One of the directors testified that $500 was deducted from the 
insurance upon the house, because it was believed to be over in- 
sured, and from the personal property it seems that items to the 
amount of $60 or $70 was first deducted, and then one fifth of the 
whole taken off. These deductions considerably exceeded the value 
of the articles Mrs. Gargett did not own. The explanation of the 
deductions is very meagre, and the basis is not satisfactorily shown 
by either side. 

The insurance company seems to have made some effort to fix up- 
on Mrs. Gargett the charge of burning her own house, but we look 
in vain through the evidence for anything to go to the jury on that 
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branch of the case. When called upon to account for the fire she 
suggested that it might have originated in some oiled shavings in a 
lumber room in the cellar, but there was certainly no evidence of 
crime on her part in the suggestion. Several persons testified that 
at the fire when an attempt was made to remove a piano from the 
house, Mrs. Gargett told them to let it burn, it was well insured. 
This would be a very significant fact were it not for the circumstance 
that it was conceded on both sides the piano was not covered by 
this policy, and there was no evidence it was insured at all, so that 
if the statements had been made as testified, the conclusion of cor- 
rupt motive would be far fetched. 

On the other hand there was evidence that the removal of the pi- 
ano was found impossible unless some part of it was first knocked off 
with axes, and that what Mrs. Gargett actually said was in sub-. 
stance that it might better burn. All the evidence of her conduct 
at the time of the fire went to show that she made great exertions 
to save the insured property. We do not think that in this state of 
the evidence the defense had a right to require the judge to charge 
the jury on any hypothesis which would warrant them in finding 
that Mrs. Gargett burned her own property, and the charge which 
the judge made, that “this being a matter set up by the defendant 
for the purpose of avoiding the payment of the loss, the burden of 
proof is on it to establish, to your entire satisfaction, that she is 
guilty of committing the crime,” was in this case immaterial. Had 
there been evidence calling for a charge on the subject the one act- 
ually given might, perhaps, have led the jury to infer that they must 
have the same conclusive evidence of guilt that would be essential 
if Mrs. Gargett were on trial for the crime ; and this would have 
been erroneous and misleading. But on the case as it stood, the 
defense was entitled to no charge on the subject. 

The insurance company claimed on the trial that Mrs. Gargett for- 
feited all right to recover on the policy by including in it and in the 
proofs of loss as her own, the property belonging to her daughter 
and son-in-law. This claim was made under a by-law of the company 
which provided that “there shall be no waiver or evasion of any of 
these terms or conditions without the concurrence of the secretary 
of the company endorsed thereon, or otherwise specifically acknowl- 
edged by him.” 

William Terrington was secretary and the evidence bearing on any 
waiver by him previous to the adjustment consisted in that of Mr. 
Gargett, that he asked Terrington if the policy covered the 
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daughter’s property, and Terrington replied that it would cover all 
that was ordinarily kept in the house. The date of this conversa- 
tion was not given, but it is assumed in the charge that it was 
when the policy was issued. The secretary was not called as a wit- 
ness to deny this. He, however, signed the orders given on the ad- 
justment, and these should be regarded as a very distinct and con- 
clusive waiver in writing if the secretary then knew all the facts. 
Upon this branch of the case the circuit judge charged the jury as 
follows : 

“Tf Mrs. Gargett included in the policy goods not belonging to her, 
with intent to defraud the insurance company, and purposely con- 
cealed who the true owner was, and represented them to be actually 
her property, and did it with the clear intent to cheat and defraud 
the company, her policy was void ; but if at the time the applica- 
tion was made, she said to the secretary of the company that she 
had these goods and was not the owner, and he informed her that 
she could include them in the insurance as her property, and she 
acted on the information, relying upon his advice, she cannot be said 
to have intended in anyway to defraud the company, because she 
got her information from the general agent of the company who rep- 
resented the company in making the insurance. Any act she may 
have done in accordance with, or in pursuance of that information 
cannot be said to be an intentional fraud upon the company. And 
if, acting upon that information at the time of the settlement of the 
loss, she included these articles in her schedule of property lost, 
she cannot be said to have intended any fraud upon the company. 
It would, at most, do nothing more than to reduce the amount of in- 
surance by the amount of the loss paid on those articles.” But, “ if 
the plaintiff put those articles in the policy and in the sworn state- 
ment of the loss without the knowledge of the company or their 
agent, knowing that she had no right there so to do, and by those 
means she actually deceived the company, and she did it with that 
intent, then it operated as a fraud upon the company, and rendered 
the policy void.” “And should you find that there was no inten- 
tional fraud on the part of Mrs. Gargett, and it was through a mis- 
taken idea that she put these goods belonging to her daughter in 
the schedule, and she thought she had a right to put them in, and 
the company did not know it, then the daughter’s loss, $153, should 
be deducted from the face of the orders, and the verdict if for, the 
plaintiff, should be for the balance and interest.” This charge it is 
claimed, conflicts with the views of this court expressed in Van Bu- 
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ren vs. St. Joseph etc. Ins. Co., 28 Mich., 398, and other cases pre- 
viously decided. We think there is no conflict. 

It is to be observed that there was no enumeration of the disputed 
articles in the policy. Mrs. Gargett only insured the contents of her 
dwelling, and the policy in terms, therefore, was not objectionable. 
The fraud, if any, would be made manifest only when there was an 
attempt to collect insurance on contents not belonging to the insured. 
But if she then scheduled articles belonging to other members of her 
family in good faith, and with the knowledge of the secretary of the 
company, she was certainly guilty of no fraud in so doing ; and un- 
der the by-laws it is only fraud that is to avoid the policy, and if the 
directors settle with knowledge of all the facts, and give orders for 
the payment, any conditions that might previously have been in- 
sisted upon are waived by the most formal act the nature of the case 
would admit of. 

There is in the charge one sentence that perhaps is not well 
founded. It is this : “Should you find that the directors knew, or 
had reason to know that some of the things in the house belonged 
to the daughter or son-in-law, and with that in view made a deduc- 
tion from the whole amount of $500, partly in consequence of these 
goods as I understand Mr. Giddings says his understanding was, 
then no fraud was practised on the company.” Now, Mr. Giddings, 
who was one of the directors, testified to a deduction of $500, on ac- 
count of over insurance on the house, and to astill further deduction, 
but the record does not show that he said this or any part of it was 
on account of goods Mrs. Gargett did not own. 

The record in its statement of evidence, however, is very meagre, 
and although it is stated that all the evidence bearing on the issue 
is given, yet it is apparent, we think, that it is given in condensed 
form, and we do not think we should be justified in setting aside the 
verdict as on an assumption that the judge misstated the evidence 
to the jury when it does not appear that his attention was called to 
his error at the time. This is peculiarly an error that should be 
promptly mentioned, so that it may be corrected before it has done 
mischief, and if this is not done the record should put the misre- 
cital beyond question before we should be asked to reverse a judg- 
ment upon it. In our opinion, we should not be justified in doing so 
upon the record. 

We have not noticed specifically the requests for instruction on the 
part of the defense, which were refused because we think what has 
already been said covers the case. The evidence was submitted to 
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the jury fairly, and we think their verdict for the plaintiff for the full 

amount of the orders, less certain payments made upon them, must 

be sustained. The judgment will therefore be affirmed with costs. 
The other justices concurred. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF LOUISIANA. 


E, LEVY 
vs. 


VIRGINIA FIRE & MAR. INS. CO.* 


The policy provided that the loss should be paid 60 days after the reception of 
satisfactory proofs and the amount had been satisfactorily agreed upon accord- 
ing to its terms ; that upon giving notice within the 60 days the company 
might elect to replace and until the end of that time no suit should be insti- 
tuted. Also that in case of disagreement the amount of damage should at the 
instance of the company be submitted te arbitration : also that no suit should 
be sustainable until after an award had been obtained, nor unless commenced 
within six months after the loss should occur. The award was not made by 
the arbitrators until more than six months after the fire. 


Held, that the limitation began to run atthe time when the insured was entitled 
to bring suit, and not at the time when the loss physically occurred, and a suit 
begun within six months of the award was not too late. 


Judgment for plaintiff. 


Brurves, J. 

The plaintiffs were insured against loss by fire by defendants. 

There was fire and loss. To a suit brought by plaintiff upon the pol- 

icy of insurance the defendants, among other defenses, plead by way 

of exception, that according to the provisions of the policy the action 
is barred by the lapse of time. 

The submission to the court of the cause at the present time is 

* Decision rendered Dec. 23, 1879. ee 
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simply as to the question : “ Was this suit instituted within the time 
fixed within the terms of the policy of insurance, excluding from con- 
sideration all facts tending to show any waiver by the defendants of 
the limitation, and confining the inquiry to an interpretation of the 
policy itself?” 

The policy stipulates that the “loss or damage shall be paid sixty 
days after the proofs required by this company shall have been re- 
ceived at their office in Richmond, and the loss shall have been satis- 
factorily ascertained and proved as required by the provisions of this 
policy ;” that the damage to property not totally destroyed shall, un- 
less the amount is agreed upon, be appraised by disinterested per- 
sons mutually agreed upon by the parties ; that it shall be optional 
with the company to replace the articles lost or destroyed with others 
of the same kind and quality, or take the goods or any part thereof 
at their value appraised as aforesaid, and to rebuild and repair the 
buildings within a reasonable time, giving notice of their intention 
so to do within sixty days after having received the proofs herein re- 
quired ; that until sixty days after such proofs and certificates are 
produced, and such examination and appraisal permitted, no suit shall 
be instituted nor the loss be deemed proved or payable.” 

It is further provided that “in case difference shall arise concerning 
the amount of any loss or damage by fire, after proof thereof has 
been received in due form by the company, the matter shall, at the 
instance of the company, be submitted to the judgment of arbitrators 
mutually agreed upon, whose award in writing as to the amount of 
such loss or damage, shall be binding upon the parties; * * * * 
but such award or appraisal of damage shall only determine the 
amount of loss sustained, but in no wise the liability of the company.” 

The policy proceeds : 

“Tt is furthermore expressly agreed, that no suit or action of any 
kind against the company for the recovery of of any claim upon, under, 
or by virtue of this policy shall be sustainable in any court of law or 
chancery until after an award shall have been obtained fixing the 
amount of such claim in the manner above provided, nor unless such 
suit or action shall be commenced within the term of six months next 
after the loss or damage shall occur ; and in case any such suit or ac- 
tion shall be commenced against this company after the expiration of 
six months next after such loss or damage shall have occurred, the 
lapse of time shall be taken and deemed conclusive evidence against 
the validity of the claim thereby attempted to be enforced, any stat- 
ute of limitation to the contrary notwithstanding.” 
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The petition alleges that the loss occurred by fire on August 1, 
a. D., 1878 ; that there was an award by arbitrators made on January 
4, a. D., 1879. This suit was instituted February 10, a. p., 1879. 

All questions of waiver being excluded, the question which the 
court is now called upon to decide is: “When did the six month’s 
limitation commence to run? from the time of the fire and loss, or 
from the time of the award?” If the former, then the exception is 
good in law and the question of waiver must hereafter either be sub- 
mitted to a jury or determined by a court ; if the latter, then the ex- 
ception must be overruled and judgment rendered for plaintiff. 

It is to be seen from the provisions of the policy above quoted that 
the loss is, so far as relates to the right, on the part of the insurers, to 
substitute new for old, and to repair and to rebuild, to be decided 
within sixty days after the proper preliminary proofs are furnished, 
and that if they do not elect and signify their election to replace and 
rebuild, the loss then becomes payable ; that so far as relates to the 
amount of loss an award is indispensable ; no suit can be sustained 
unless there shall have been an award, and that the suit must be 
brought “ within the term of six months next after the loss or damage 
shall occur ;” that unless so brought “the lapse of time shall be 
deemed conclusive evidence against the validity of the claim for in- 
demnity.” 

That this limitation is valid and binding upon the parties is held 
in Fullam vs. New York Insurance Company, 7 Gray (Mass.) 61. The 
same thing is declared with reference to a similar limitation of one 
year in Currunay vs. the Merchants’ Insurance Company, 26 Louisa- 
na An., 298. But in neither of these cases was the point decided 
which is here submitted. The question has been directly passed 
upon by the Court of Appeals in the State of New York. It seems 
to be the settled doctrine of that court that his limitation should be 
construed to commence at the time when the loss by the terms of the 
policy became due and payable, and not at the time of the physical 
burning of the property. See the opinion of the court, as given by 
Chief Justice Church, 8 Insurance Law Journal, No. 8, page 635, and 
the New York cases there cited. The doctrine has been reached in 
that court in cases involving the matter of waiver of the limitation. 
But it seems now to be settled as a proposition with reference to the 
construction of this clause. The same principle is stated in Wood’s 
work on Insurance, as a rule of construction, page 762, section 443. 

But this case has a feature which strengthens the argument upon 
which the cases in the books are placed. In those cases the controll- 
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ing provision was held to be that the loss should become payable 
upon the lapse of sixty or ninety days after the satisfactory comple- 
tion and filing of the proofs, and it was there held to be the meaning 
that the commencement of the limitation was from the time the right 
of action existed ; because, according to any other construction, the 
policy would allow the insurers, by objecting to the proofs or refus- 
ing or neglecting to file them, to postpone the time when the action 
might be brought to a time when, by the six months’ limitation, the 
right to sue at all would be extinguished. But in this case we have 
to deal not only with the claim postponing the rights of action till 
sixty days after complete proofs have been furnished, but with an ad- 
dition claim which interposes a new ground of delaying the plaintiff's 
right to sue, viz: till arbitrators mutually chosen have made an 
award. Now the control on the part of the insured over the matter 
of satisfactory proofs was but partial and imperfect : but, in the na- 
ture of things, a control on his part over the time when arbitrators 
shall make an award is clearly impossible. So that, if the defendant's 
construction of this clause in the policy were to obtain, an insured 
party who had been doing his utmost to secure a seasonable award, 
might fail in obtaining it until after the lapse of six months from the 
date of the fire or loss. To maintain this construction would be to 
maintain that the contract of insurance provided that any suit to en- 
force it might be premature until it became prescribed, and that the 
insured without fault or omissicn could be told by the insurer that 
the fact that he had not brought an action upon an instrument be- 
fore his right of action by its very provisions could be brought, was, 
by the very terms of that instrument, “ conclusive evidence that his 
claim under it was invalid. 

Such a construction cannot be maintained if any other can reason- 
ably be adopted. A construction should be sought which will har- 
monize all the provisions of the policy and effec uate the intent of 
the parties to a contract of indemnity. The weight of authority and 
reason is in favor of making this limitation commence, as do all limi- 
tations upon the time of actions under statutes, at the time when the 
party whose right to sue is to be extinguished could have instituted 
an action, and not at the time when the loss physically occurred, such 
date being that point of time at which both the sixty days after fur- 
nishing the proofs have elapsed and the award has been made. 

Let the exception be overruled, and let there be judgment for 
plaintiff. 





Richmond vs. Niagara Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


MARY ELIZABETH RICHMOND, Execuraix, erc., 
Appellant. 


vs. 


NIAGARA FIRE INS. CO., Respondent.* 


The insurance was on wheat in elevator through an open policy, in the name of 
the general agent, with the desigu that he should retain the custody of the 
instrument and create insurances in favor of third parties by issuing certifi- 
cates of the fact. The insurance was effected by B. & Co., warehouse men. 
Prior to the execution of the contract they had delivered to R., the plaintiff, 
warehouse receipts as security. No mention of the fact was made in the policy, 
which provided that if the interest of insured were other than the entire, un- 
conditional and sole ownership, it must be so represented and expressed or the 
policy would be void. 

Held, that where the alleged qualified title of the insured was not a matter of lit- 
igation in the trial, a finding in favor of the company on the ground of a vio- 
lation of the provision to which no exception was taken does not enable the 
court on appeal to decide whether the interest of B. & Co. was asole and 
unconditioned ownership. 

Held, that if B. & Co. informed the agent of the facts, and he failed to make the 
proper endorsement before delivering certificates to B. & Co., this was a wai- 
ver of the policy provision. 

Held, that in view of the circumstances and the finding of fact on the trial that 
the insured had duly kept and performed all the conditions of the policy, 
the burden of proving a breach of condition was on the company, and a find- 
ing in its favor on appeal on the ground of a violation of the provision requir- 
ing qualified ownership to be endorsed in the absence of any evidence that the 
insured had not correctly informed the agent, cannot be sustained. 

Held, that where there was no specification in the policy as to the ownership of 
the wheat, it does not necessarily follow that a parting of legal title through 
receipts by the warehouse men divested them of all insurable interest. 

Held, that where other insurances were issued upon the property by the same 
agent, his failure to endorse consent on the policy was a waiver of the pro- 
vision requiring such consent. 


Order reversed and judgment on trial affirmed. 


* Argued Nov. 20, 1879. Decided December 16, 1879. 
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A. P. Lantna, for Appellant. 
Samvuet Hanp and Spencer Cuuxton, for Respondent.’ 


AnprEws, J. 

The General Term reversed the judgment of the trial on the ground 
that there was a breach of the condition in the policy, which de:lares 
that if the interest of the insured in the property be any other than 
the entire unconditional and sole ownership of the property for the 
use and benefit of the assured, it must be so represented to the com- 
pany and so expressed in the written part of this policy, otherwise the 
policy shall be void.” The decision of the General Term proceeds 
upon the ground that the delivery by Berry & Co. to Richmond, of 
the two warehouse receipts, prior to the execution of the contracts of 
insurance, operated to divest the former of the legal title to the wheat 
embraced therein, and to transfer it to the latter as a security in the 
nature of a pledge or mortgage, leaving in Berry & Co. the equitable 
right of redemption only on re-payment to Richmond of the money 
advanced by him, and that the interest remaining in Berry & Co. was 
not the entire, unconditional and sole ownership of the wheat within 
the meaning of the condition. This qualified interest of Berry & Co., 
was not expressed in the policy, and the General Term in coming to 
the conclusion reached by it, assumes that the nature of the interest 
of Berry & Co. in the wheat was not represented to the insurers when 
the contracts of insurance were made. 

It is claimed by the plaintiff that the interest of Berry & Co. in the 
wheat transferred to Richmond as security merely, was an entire, un- 
conditional and sole ownership within the meaning of the condition in 
question, and the case of Manhattan Ins. Co. vs. Weill, 28 Gratt., (Va.,) 
389, is cited in support of the view. But it is unnecessary to pass up- 
on this question in this case, as we are of opinion that it does not ap- 
pear from the bill of exceptions that the question upon which the Gen- 
eral Term decided the case was litigated upon the trial, or any ex- 
ception taken which enables the court to consider it upon appeal. 

One of the defenses in the answer presents this defense. But it 
does not appear from from the evidence, findings or exceptions that 
it was alluded to on the trial. The case*was tried by the court with- 
out ajury. The judge made specific findings of fact and law. The 
case as settled does not contain the evidence in full, but recites that 
certain facts were proved. There is no suggestion whether or not 
any proof was made of representations by Berry & Co., as to the na- 
ture of their interest, no request to find upon that subject and no 
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finding, and the only exceptions which appear in the case are to the 
findings of fact and law made by the court. Upon this state of the 
record the question upon which the court below decided the case was 
not, we think, before it. It is quite consistent with the case as pre- 
sented, that Berry & Co. disclosed to the company when the insur- 
ance was effected, the exact nature of their interest. The underwri- 
ter’s policy upen which the insurance was endorsed, does not contain 
any reference to or description of the interest or title of Berry & Co. 
in the wheat. If the insured, when the insurance was procured, in- 
formed Osborn, who was the general agent of the underwriters, of 
the nature of their interest, and he omitted to describe it in the pol- 
icy, but delivered the certificates to Berry & Co. without having made 
such entry, the companies would, in accordance with numerous au- 
thorities, be deemed to have waived the condition requiring that the 
interest of the assured, if not an entire, unconditional and sole own- 
nership, should be expressed in the policy. Trustees, etc. vs. Brook- 
lyn Fire Ins. Co., 19 N. Y., 305 ; Sheldon vs. Atlantic Ins. Co., 26 Id., 
460 ; Pitney vs. Glens Falls Ins. Co., 65 Id., 6; VanSchaack vs. Ni- 
agara Ins. Co., 68 Id., 434. 

The burden of proving a breach of the condition was upon the de- 
fendant. It cannot be assumed that Berry & Co. did not correctly 
represent the nature of their title in the absence of any proof on the 
subject, and especially in view of the finding of the judge on the trial 
that the insured had duly kept and performed all the conditions of 
the policy on their part. 

The order of the General Term cannot, we think, be sustained up- 
on the point considered by that court. But other grounds are in- 
sisted upon as justifying the reversal of the original judgment. It is 
claimed that Berry & Co. had no insurable interest in the wheat in 
the elevator. This point proceeds upon the assumption that the in- 
sured had, prior to the insurance in question, issued warehouse re- 
ceipts covering a larger amount of grain than was in the elevator 
when the insurance was effected, and that their title to the wheat 
having passed to the holders of the receipts, they had no interest left, 
which was the subject of insurance. The defendant did not claim on 
the trial that there was any fraud on the part of Berry & Co., which 
avoided the insurance. 

It also appears that the whole insurance on the wheat in the eleva- 
tor was less than its value. Assuming that Berry & Co. had parted 
with the legal title to the wheat by force of warehouse receipts issued 
by tkem before the receipts to Richmond were executed, and that 
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the latter, therefore, acquired no interest in any of the wheat in the 
elevator by virtue of the receipts issued to him, it would not follow 
that Berry & Co. had no insurable interest in the property. They oc- 
cupied at least the position of warehouse men, in possession of the 
wheat, and, as bailees, had duties in respect to the care and custody 
of the property, and an interest which was the subject of insurance. 
1 Phillfps on Insurance, § 191. 

The insurance was not on wheat owned by Richmond, so that if he 
owned none, there would have been no insurable subject, but was on 
wheat in bulk, in the elevator, without any specification of the per- 
sons in whom the title was vested. But there is another answer to 

he objection we are now considering. There is no finding that Berry 
& Co. were not the owners of the wheat in the elevator when the in- 
surance was effected. On the contrary, the case states that it was 
proved that Berry & Co. were the owners, and the finding is that they 
were such owners, and there is no finding that any receipts had been 
issued except those issued to Richmond. The defendant did not re- 
quest any finding in respect to other receipts issued by Berry & Co., 
and if we look into the evidenee, it does not appear that the other re- 
ceipts referred to, related to the wheat in the elevator at the time of 
the insurance. But it is sufficient to say that the finding of owner- 
ship is supported by the evidence, and cannot be questioned in this 
court, and the point that Berry & Co. had no insurable interest in 
the property cannot be maintained. There was, at the time the in- 
surance in question was effected, other insurance on the property 
which was not consented to in writing by the underwriters on the 
policy in question, and it is claimed that this avoids the policy under 
the provision contained therein, that it should be void “ if the assured 
shall have, or shall hereafter make any other insurance on the prop- 
erty hereby insured or any part thereof, without the consent of the 
company written hereon.” It was proved and found that Osborn was 
the general agent at Oshkosh, of the defendant and other companies 
which issued the open or underwriter’s policy, under which, by en- 
dorsements thereon and certificates issued, insurance was to be ef- 
fected in favor of persons applying for insurance to the agent in 
whose name the policy was issued. It also appears that the other in- 
surances mentioned were effected through Osborn as agent for the 
companies issuing the policies, and were known to him to be in exis- 
tence when the insurance in question was made. Under these cir- 
cumstances, the issuing by Osborn of the policies sued upon without 
noting thereon the written consent of the defendant to the other insur- 
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ance, was a plain waiver by him, binding the defendant, of the provi- 
sion in question, under the authorities already cited. This case is 
much stronger than many of the cases where companies have been 
held to have waived conditions. Here the agent was the person 
named as the insured in the body of the open policy. It was clearly 
contemplated that he was to retain the custody of the instrument and 
create insurances in favor of third persons by issuing certificates of 
the fact. It was the plain duty of Osborn to have endorsed on the 
open policy the consent of the underwriters to the other insurance of 
which he was advised, and-his omission to do this was the omission of 
the general agent of the defendant, and the other companies in 
whose behalf the insurance in question was made. It would be in 
the highest degree inequitable to permit the default of the defendant’s 
agent under such circumstances, to defeat a recovery in this action. 

There are no other questions requiring examination. The result 
is that the order of the General Term should be reversed, and the 
judgment for the plaintiff on the trial be affirmed. 

All concur, except Forerr, J., absent. 
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SUPREME COURT OF TENNESSEE. 


Decemper Term, 1879. 


ELIZABETH HARRINGTON 
vs. 


TRADERS’ BANK, er at. 


Under the statutes of Tenessee, a policy taken out by the husband on his own life 
and made payable to his wife is exempted from all claims of creditors, even 
though the husband was insolvent during the time the premiums were paid. 


Petition dismissed. 


McFartanp, J. 

The point made in the petition to rehear is, that the policy of in- 
surance, having been procured by the husband in the name of the 
wife, is not governed by our statutes, Code, Secs. 2748 and 2749, ex- 
empting the proceeds of policies from the claims of creditors. And 
as the policy was effected by the husband, and the premiums paid by 
him while he was largely indebted, perhaps to insolvency, that his 
creditors have the right to reach the proceeds, at least to the extent 
of the premiums paid by him, as they could reach any other property 
or assets of his transferred in fraud of their rights, and this independ- 
ent of the question of the assignment or transfer of the policy. 

This question is not fairly made by the pleadings ; at least this is 
doubtful. The defendants had possession of the policy, claiming to 
hold it as collateral security for a debt of the husband, under an al- 
leged assignment from the husband and wife. By agreement, the 
transfer was canceled and the policy paid, and a sum sufficient to 
meet the debt placed in the hands of a third party to await the deter- 
mination of the question of the defendant’s rights under the assign- 
ment. The complainant then filed her bill, claiming the entire pro- 
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ceeds of the policy, and denying the assignment. The bank answered, 
setting up its claims under the assignment. 

It is true the answer says the husband was insolvent during the 
time the policy was kept up by him ; but the claim was put upon the 
ground of the assignment. If any right could exist in the creditors 
to reach the proceeds of the policy upon the ground claimed, it would 
probably have to be by bill charging the misapplication or transfer of 
the husband’s money with intent to hinder and delay creditors, as 
other fraudulent conveyances or transfers are attacked. 

But if the question was fairly made, we think the complainant’s 
claim superior. Our statute expressly provides, that where a husband 
effects a policy upon his own life, the proceeds shall go to the widow 
and children, without being in any manner subject to the debts of 
the husband by attachment, execution or otherwise ; with the same 
provision where the wife effects the policy upon the life of her hus- 
band. These provisions are without limitation or restriction, and 
make no exception in reference to cases where the husband was insol- 
vent during the time the premiums were paid, and manifestly no such 
exception was contemplated. The creditor would have his legal rem- 
edies against the available assets of the husband during his life, but 
if, notwithstanding this, the husband manages to keep the policy alive, 
the creditor cannot reach the proceeds. 

Now, if it be conceded that the policy in this case is not embraced 
within either of the sections of the Code referred to, because it was 
effected by the husband, and was in terms made payable to the wife, 
still it would be manifestly inconsistent to hold that the husband may 
effect a policy on his own life, payable to his own representative, and 
pay the premiums while insolvent, and yet the proceeds be exempt 
from the claims of creditors ; while on the other hand, if the policy 
be in terms payable to the wife, the creditor may reach the proceeds 
to the extent the premiums were paid by the husband. But, besides, 
it is not clear that Sec. 2749 does not in terms cover this sort of a 
case. It says that whenever a married woman causes a life insurance 
to be effected upon her husband’s life, it shall in no case be subject to 
the husband's debts. This is not accompanied by any condition that 
the premiums shall be paid out of the separate estate of the wife. 
If paid in any other way, they are of course paid with the money of 
the husband. And neither this or the preceding section in terms 
specify whether the policy shall be payable to the husband himself or 
to the wife, and the two together were probably intended to cover 
either case. 
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We are satisfied with our former conclusion upon the question of 


facts as to the transfer of the policy. 
Petition dismissed. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


In Equity. 


JOHN J. NEWCOMB 
vs. 
MUTUAL LIFE INS. CO. or New Yorx.* 


R., a citizen of Massachusetts, insured his life for his own benefit in a New York 
company, R. subsequently assigned the policy to his wife, who in turn as- 
signed it to plaintiff as security for a loan to the husband. Upon the maturity 
of the policy, R. and his wife refused to allow plaintiff to recover. 

Held, that the assignee of an entire policy must usually sue at law, but where the 
rights of several parties are in issue as here, a suit in equity may be maintained. 

Held, that while the contract as between the original partis may be governed by 
the law of New York, the power of the wife to assign must be determined by 
the law of Massachusetts. 

The court favors without deciding, that the Mass. Statute of 1864, ch. 197, intends 
merely to guard the interest of the wife, and that she is absolute owner during 
life with full power of disposal and with only a contingent interest to children. 

Held, that a married woman who is assignee of a policy in which her children are 
not mentioned, has, at least, a life interest which she may assign. 

Held, that the plaintiff is entitled to the amount due either out of the insurance 
ees or out of the interest from the same until the debt is paid or the wife is 

ead. 


Demurrer overruled. 


Statement of the Case. 


This bill in equity by John J. Newcomb, a citizen of Massachusetts, 
against the Mutual Life Insurance Company of New York, and J. 


* Decision rendered Dec. 12, 1879. 
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Sanford Roberts and Sarah Thomas Roberts; citizens of Rhode Island, 
alleged that on March 13, 1866, the defendant company insured the 
life of the defendant, J. S. Roberts, then residing at New Bedford, in 
the State of Massachusetts, in the sum of $1,500, payable to said 
Roberts or his assigns, March 13, 1879, if he should then be living, or 
at his death before that time to his executors, administrators, or as- 
signs. That the assured assigned the policy to his said wife in 1869, 
and in February, 1874, the wife assigned the policy to the plaintiff as 
security for a loan of $1,000, then made to her husband, for which he 
gave his note ; that the policy was handed to him by the husband 
and wife, who also verbally agreed that he should hold it as such se- 
curity ; that the company had notice of the assignment, and accepted 
and assented to the same ; that there was now due the plaintiff the 
sum of $1,176.92 in respect of said loan ; that the amount of the pol- 
icy had become due by the lapse of time, but the company refused to 
pay the same or any part thereof to the plaintiff without the order of 
said Roberts and wife, and that the latter refused to consent to such 
payment and refused to join the plaintiff in proceedings for its recov- 
ery, but asserted that the said transfers were void ; that the plaintiff 
had a lien on the policy for the sum aforesaid, and prayed an ac- 
count, and payment to himself of the sum due him, and to Roberts 
and wife whatever might be due them. The assignment by Roberts 
to his wife appeared to have been made in New Bedford ; and that 
by the wife to the plaintiff, in Boston. 
The defendants demurred severally. 


D. Foster and R. T. Lomparp, for the respective Defendants. 

1. The remedy is at law. Walker vs. Brooks, 125 Mass., 241. 

2. The policy was inalienable. Eadie vs. Slimmon, 26 N. Y., 9 ; 
Barry vs. Equitable Ins. Co., 59 N. Y., 587 ; Mass. Gen. Sts., ch. 58, 
§ 62 ; St. 1864, ch. 197 ; Knickerbocker Ins. Co. vs. Weitz, 99 Mass., 
157. 


A. A. Ranney, for Plaintiffs. 

1. There is a remedy in this court in equity, because the plaintiff 
is assignee of a chose in action, and because there are conflicting in- 
terests of more than two different parties. Pomeroy vs. Manhattan 
Life Ins. Co., 40 Ill, 398 ; Norwood vs. Guerdon, 60 IIL, 253 ; Carr 
vs. Silloway, 105 Mass., 349; Angell vs. Stone, 110 Mass., 54; Story 
vs. Eq., § 1057a. 

2. The New York decisions have not been followed in other States ; 





126 Report of Decisions. [ Feb., 


all the cases elsewhere are in our favor. Conn. Mut. L. I. Co. vs. Bur- 
roughs, 34 Conn., 305 ; Emerick vs. Coakley, 35 Md.,188 ; Kirman 
vs. Howard, 23 Wis., 108 ; Baker vs. Young, 47 Mo., 453. 


Lowett, J. 

The assignee of an entire policy of insurance must usually sue at 
law for the loss ; upon this all the authorities are agreed, however 
they may differ in regard to other choses in action. Walker vs. 
Brooks, 125 Mass., 241 ; Story Eq., § 1057). But in this case the de- 
fendants, Mr. and Mrs. Roberts, deny that there has been a valid as- 
signment, and may also dispute the amount for which the policy is 
security, and may not choose to have the whole money collected by 
the plaintiff. That an action at law might be maintained by this 
plaintiff appears by the case of Burroughs vs. State Mut. L. Ins. Co., 
97 Mass., 359 ; but the Court very justly remarked, at the close of 
the judgment in that case, that another law suit will be necessary to 
decide the true ownership of the money ; and it appears upon the 
face of this bill that there are questions of a similar character aris- 
ing under this policy. In this state of facts, either of the three par- 
ties to this suit might maintain a bill to have the rights of all ascer- 
tained and adjusted. 

Passing to the merits of the case, it is important to inquire wheth- 
er the assignment is to be governed by the law of New York or by 
that of Massachusetts. Some late cases in this court have decided 
that the contract in such a policy, as between the original parties, is 
to be governed by the laws of New York; but the capacity of this 
married woman, then residing in Massachusetts, to assign this New 
York policy to another resident of Massachusetts for a loan made 
here, the insurers being mere stakeholders in the matter, must be 
ascertained, I think, by the law affecting married women in Massa- 
chusetts. See Milliken vs. Pratt, 125 Mass., 374 ; Pomeroy vs. Man- 
hattan L. I. Co., 40 Tl, 402 ; this seems taken for granted in Emer- 
ick vs. Coakley, 35 Md., 188, and the other cases cited by the plain- 
tiff. 

By the law of Masschusetts when this policy was or purports to 
have been transferred, the husband and wife, together, could convey 
all her separate property (unless a policy of life insurance is an ex- 
ception) as security for his debts, or upon any other valuable and 
lawful consideration. Bartlett vs. Bartlett, 4 Allen, 430 ; Willard vs. 
Eastham, 15 Gray, 328 ; Hebrrn vs. Warner, 112 Mass., 271. Later 
statutes have dispensed with the husband’s consent. , 
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Isa policy of life insurance an exception to the general rule— 
that the owner of property may convey it.? Our statute of 1864, ch. 
197, enacts that a policy upon the life of any person, duly assigned, 
transferred or made payable to a married woman, or to any person 
in trust for her, shall enure to her separate use and benefit and that 
of her children, independently of her husband or his creditors, or of 
the person effecting or transferring the same, or. his creditors, pro- 
vided that if any premium is paid in fraud of creditors, an equal 
amount [of the insurance money] shall enure to the benefit of said 
creditors. 

A similar statute, in all which relates to the title of the married 
woman, has been in operation for a quarter of a century ; but no 
decision of the Supreme Judicial Court has been cited which con- 
strues it upon the point now in question. 

The statute itself does not define the relative rights of the mother 
and her children, and might be construed to give to her, either a 
simple life interest with a vested remainder in her children ; or, a 
life interest with an absolute power of disposal, leaving a contingent 
interest in the children if she should not assign the policy or collect 
the money during her life. It is sound law that if a policy is limit- 
ed to children upon the death of the mother before the loss, she can- 
not divest their title by any conveyance of the policy while it is run- 
ning ; and if the statute means to say that in every policy acquired 
by a married woman there shall be interpolated a limitation over to 
children, it would seem to follow that the woman would have a life 
estate, without power to dispose of the remainder. 

Looking at the whole scope of the act, I am much inclined to think 
that its intent is merely to guard the interests of the wife against 
the husband and his creditors, and that she is to be the absolute 
owner during her life, with only a contingent interest in her chil- 
dren. If this be not so, the legislature have undertaken in a most 
arbitrary fashion to limit the right of a married woman to buy or re- 
ceive the gift of a policy of insurance, an injustice which I should 
not willingly impute to them. The courts of all the States which 
have passed upon this question under statutes more or less like ours, 
excepting the Court of Appeals of New York, have held that the 
married woman has the full domain over the policy and may sell, as- 
sign or pledge it like her other separate policy. Emerick vs. Coak- 
ley, 35 Md., 188 ; Baker vs. Young, 47 Mo., 453 ; Archibald vs. Mut. 
L. Ins. Co., 38 Wis., 542 ; Rison vs. Wilkerson, 3 Sneed, 565 ; Bliss 
Life Ins. (2d ed.,) 651 ; May, Ins., § 391. 
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The decisions in New York, Eadie vs. Slimmon, 26 N. Y., 9, and 
Barry vs. Equit. L. Ass. Soc., 59 N. Y., 587, are placed upon reason- 
ing which does not apply to our statute, namely : that the statute 
deprives the husband’s creditors of their rights, and must, therefore, 
be understood very strictly as giving a support to widows and or- 
phans. Our law expressly provides against fraud upon creditors. I 
will not pursue the argument, as I do not intend to decide the point 
at this time. 

It is clear to me that our statute gives a married woman who is 
the assignee of a policy in which her children are not mentioned, a 
life interest, at least, in the policy ; and there is no princple of equi- 
ty better settled than that she can assign that interest. Itis enough 
to refer in support of this elementary proposition to Hulme vs. Ten- 
ant, and the notes thereon in 1 Lead. Cas. Eq. (4 Am. ed.) 679, and 
to the cases first above cited from the Massachusetts reports. There 
is not a word in our statute to restrict the alienation by the wife of 
whatever interest she has, and I see not the slightest ground to in- 
terpolate such a restriction, and therefore her assignee, the plaintiff, 
if the facts stated in the bill are true, will be entitled to a decree, 
either that the debt due him shall be paid out of the insurance 
money, or that the whole money shall be held in trust, and that he 
shall have the income thereof until his debt is paid or until the death 
of Mrs. Roberts, whichever event shall first occur. 

Demurrer overruled. 
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SUPREME COURT OF DAKOTA. 


Appeal from the District Court of Yankton County. 


MARIANA K. CLEVENGER, Appellant, 
Us. 


MUTUAL LIFE INS. CO. or New York, Respondent.* 


A stipulation in a contract for life insurance that no agent should be permitted to 
waive forfeitures, or alter or change the written contract, and that no altera- 
tion or change iv such contract should be binding, unless in writing, signed by 
the president or secretary of the company, is valid and binding upon the in- 
sured, and the company will not be bound by any attempted change made by 
an agent. 


GamB.e Bros., for Appellant. 
Otiver Suannon, for Respondent. 


Barnes, J. 

This is an appeal from the second district. 

1. The complaint charges that the defendant is a corporation cre- 
ated under the laws of the State of New York, and has for its agent 
Mark M. Palmer, at Yankton, Dakota. 

2. That on the twenty-second of August, 1873, it issued a life in- 
surance policy to the plaintiff on the life of Shobal Clevenger. 

3. That plaintiff has regularly paid premiums on said policy at the 
rate of thirty dollars and five cents quarterly. 

4. That the defendant received and obtained said money from 
plaintiff from time to time, as per statement below, under false rep- 
resentations, promises and undertakings, in that the said defendant 
agreed, promised and undertook, and promised to refund and pay 


* Filed 1879. From WN. W. Reporter. 
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back to this plaintiff whenever she desired to surrender said policy, 
the full amount of said payments, less a certain percentage thereof, 
as plaintiff understood not to exceed ten per cent. 

5. That plaintiff has offered to surrender said policy on payment 
to her of ninety cents on the dollar of the amount paideby her on 
said premium, which defendant refused, but offers and proposes to 
pay her forty-eight dollars and forty-three cents. 

6. From the statement accompanying the complaint it is claimed 
that from August 23, 1873, to August 23, 1877, the plaintiff paid in 
premiums the sum of five hundred dollars and eighty-five cents. 

The plaintiff then credits the company for alleged dividends one 
hundred and twenty dollars, leaving of cash paid of premiums for 
the four years three hundred and ninety dollars and fifty-nine cents, 
or about ninety-seven dollars and fifty cents per year. 

7. The defendant, by answer, denies the allegation in the complaint 
of the making the promises on representations as therein stated, and 
further alleges that the agent, Palmer, had no authority in law to 
make such representation or agreement. And further, the defendant 
avers that the contract or agreement of insurance was in writing, 
and consisted of the application for insurance, and the policy of in- 
surance granted upon the application. We depart from the order 
pursued at the trial and here insert such stipulations as appear in the 
application and policy of insurance contract, and as are pertinent in 
the investigation of this case, viz.: 

“ And it is hereby expressly stipulated and agreeed that the above 
application and the declaration, form the basis of the contract be- 
tween the above named person and the said Mutual Life Insurance 
Company of New York. 

“2. By insuring in the Mutual Life Insurance Company of New 
York, you become a member of the company and sharer in the pro- 
fits. This company is established on the mutual plan, the entire 
profits, deducting necessary expenses alone, being divided among 
the assured in the most equitable manner. The surplus of this 
company is carefully ascertained, and the whole amount is divided 
among the policy-holders exclusively in proportion to the overpay- 
ment or earnings, in accordance with a plan inaugurated by the com- 
pany, and indorsed by the leading mathematicians of this country 
and in Europe, and the charter of this company.” 

Here it is proper to observe that the defendant is a mutual insur- 
ance company ; that the plaintiff, the assured, is a member of that 
company ; that in entering into this contract the plaintiff and defend- 
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ant have agreed upon the manner of ascertaining the profits or sur- 
plus of this company, and its division among the policy-holders, upon 
a purely equitable basis. 

We here note a further stipulation of this contract : “All policies 
in force at the time of making a dividend, including those issued be- 
tween dividends, and also those which have become claims since the 
last dividends, participate in the surplus of this company.” 

Again we find this stipulation : “You will not lose all. After two 
years the Mutual Life Insurance Company of New York will grant 
a new policy, which, without further payment, will assure to your 
representatives at your death a reversionary sum, equivalent to the 
present value of the policy, on surrender, or they will purchase your 
policy and pay you the value for it in cash, on surrender.” 

Next we observe the stipulation or provision of this contract pro- 
viding for the surrender of the policy of insurance, should = as- 
sured desire to do so, which is as follows : 

“Should the original notice for effecting an insurance in this com- 
pany cease, the party may on application, in accordance with the 
company’s rules, surrender his policy for an equitable consideration, 
which will be paid to him in cash by the company. Or, if it is 
found inconvenient to continue the payment of the annual premium, 
the company will, after two years’ premiums have been paid, grant 
a new policy, which without further payment, will assure to the rep- 
resentative of the party, at his death, a reversionary sum equivalent 
to the present value, on surrender of the original policy, provided 
application for such paid-up policies be made within sixty days after 
lapse of original policy.” 

We here insert the following, which appears on plaintiff's appli- 
cation : 


NOTICE. 


“This company accepts cash only in payment of premiums. No 
policy is binding until the premium has been paid. Statements will 
not be recognized by the company unless the same are made in 
writing upon this application.” 


This brings us to the consideration of an important part of the 
policy of insurance, which we here insert in full : 
“No alteration of the terms of this contract shall be valid, and no 
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forfeiture thereunder shall be waived, unless such alteration or wai- 
ver shall be in writing, and signed by the president or secretary of 
the company. No agent of the company has authority to make, al- 
ier or discharge contracts, waive forfeiture, extend credit, grant per- 
mits, or make an extra rate for special risks. And, inasmuch as the 
issuing of each policy is decided by the officers of the company at 
the general office in the city of New York, and as they act upon the 
written statements and representations hereinbefore referred to, it 
is expressly agreed that no statements or information made or givén 
to the person procuring or transmitting the application, or to any 
other person, (unless such statements or information shall have been 
reduced to writing in said application, and presented to the officers 
of the company at the general office in the city of New York,) shall 
bind the company, or in any way affect its rights.” From the fore- 
going stipulations, forming a part of the contract, it unmistakably 
appears that the parties to the contract, as well the plaintiff as the 
defendant, intended to provide against any change in the contract, 
either by adding to or taking from it, and that the parties thereto 
expressly agreed that no statement or information made or given by 
the agents should be binding, unless reduced to writing, made a 
part of the application, and forwarded to the home office of the 
company, and there approved and sanctioned ; and that there should 
be no opportunity thereafter for a misunderstanding or disagree- 
ment between the parties to the contract, as appears from the evi- 
dence, each of the sixteen quarterly receipts issued by the company 
to the assured contained a notice that the agent was not authorized 
to make, alter or discharge contract, or waive forfeitures, and espec- 
cially calling the attention of the assured to the terms of the mutual 
agreement embraced in the application and policy. 

We note—1. As appears by the contract of insurance, that every 
policy-holder in the “Mutual Life Insurance Company of New 
York,” becomes a member of the corporation or association, of 
which, at the date of of the issue of the poiicy to the plaintiff, there 
were one hundred and forty-seven thousand four hundred and ninety- 
four. 

2. By the terms of this contract everything pertaining to this con- 
tract, and the adjustment of all questions under it, are to be ona 
just and equitable basis, having due regard to the rights and inter- 
est of every member of the corporation or organization. 

3. The parties to this contract agree that no stipulation or agree- 
mont shall be in force unless in writing. 
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4. In accepting the application and forwarding the policy, and we 
must say from abundant caution, the attention of the assured is 
again called to the terms of the contract, and to the fact that the 
agent can make no statement, contract or agreement that will be 
recognized by the company, or by which the company will be bound, 
unless in writing and signed by the president or secretary of the 
company. 

The policy—this statement or stipulation forming a part of it— 
was accepted by the plaintiff, retained by her, and after its accept- 
ance she makes fifteen payments upon it, and each and every time of 
making a payment she receives a receipt containing a notice that 
agents are not authorized to make or alter contracts. By the terms 
of this contract it is apparent that it was the intention, as well as 
the express agreement, in plain terms to provide for the sale or ex- 
change of plaintiff's policy, should the plaintiff so desire, and upon 
such terms as should be just and equitable, and neither the assured 
nor the company should be in any way compromised, hampered, af- 
fected, or in the slightest degree bound by the agent’s agreement or 
declarations. 

If, for the time being, we assume that the agent, Palmer, has at- 
tempted to change or alter the contract of insurance as stipulated 
and agreed upon by the parties to it, clearly he had no power to do 
so, as was well known and understood by plaintiff and defendant. 
It is unnecessary to discuss the nature of Mr. Palmer's agency, for 
be it specific or general, by the solemn compact and contract made 
in writing by the contracting parties, the agent, Palmer, if otherwise 
possessing power, is by the contract and agreement of the parties in 
this instance completely and absolutely divested of it. 

The plaintiff's counsel refers to the case of Phebe A. Norton vs. 
Knickerbocker Life Insurance Company of ‘New York, 6 Otto, 234. 
Why the plaintiff cites this case I am unable to discover. The case 
of Norton vs. Insurance Company was to recover upon an insurance 
on the life of Jesse O. Norton by his widow, Phebe A. Norton. The 
company resisted payment on the ground that Norton in his lifetime 
failed to pay a note or notes to the company at maturity, and that 
thereby, and by the terms of the contract, the rights of the »ssured 
and the plaintiff, under the policy, had become forfeited. The plain- 
tiff replied that the agent of the insurance company at Chicago, 
regularly authorized by defendant so to do, extended the time of 
payment of the note toa day certain, and on that day the money 
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was properly tendered and refused. The defendant denied the ex- 
tension of time or the waiver of the forfeiture, and this was the is- 
sue tried, and the burden of the proof upon this issue was conceded 
to be upon the plaintiff, to maintain which the plaintiff called three 
witnesses—the agent, with whom the agreement for the extension of 
time of payment was made ; one Randall, a former agent ; and Mar- 
tin Norton, who acted for his father in procuring the extension. 

The testimony of these three witnesses tended to prove that for- 
merly the company had allowed these agents to extend the time of 
payment on premium notes ninety days, after that for sixty days, and 
then thirty days, and that at the time in question, as a general rule, 
the agent was required to return notes by the middle of the month 
following that on which they became due. 

As to what took place with reference to the extension of the timo 
of payment there is some conflict between the witnesses. 

As to the two questions of facts, the authority of the agent to 
grant the indulgence or extension of the time, and as to the further 
question whether the extension of time was in fact given, being the 
two material issues, they were submitted to the jury from the evi- 
dence to determine. 

Mr. Justice Bradley, after stating the case, delivered the opinion 
of the court : 

“The material question in this case is whether, in view of the ex- 
press provisions of the policy, the evidence introduced by the as- 
sured was relevant, and competent to show that the company had 
authorized its agent to grant indulgences as to the time of paying 
the premium notes, and waive the forfeiture incurred by their non- 
payment at maturity, or to show that any valid extension had, in fact, 
been granted, or the forfeitures of the policy waived. 

“The written agreement of the parties, as embodied in the policy, 
and the indorsement thereon, as well as in the notes and the re- 
ceipts given therefor, was undoubtedly to the express purport that a 
failure to pay the notes at maturity would incur a forfeiture of the 
policy. It also contained an express declaration that the agents of 
the company were not authorized to make, alter or abrogate con- 
tracts, or waive forfeitures ; and these terms, had the company so 
chosen, it could have insisted on. But a party always has the option 
to waive a condition or stipulation made in his own favor. The com- 
pany was not bound to insist upon a forfeiture, though incurred, but 
might waive it. It was not bound to act upon the declaration that its 
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agents had no power to make agreements or waive forfeitures, but 
might at any time, at its option, give them such power. 

“The declaration was only tantamount to a notice to the assured, 
which the company could waive and disregard at pleasure. In either 
ease, both with regard to the forfeiture and to the powers of its agent, 
a waiver of the stipulation or notice would not be repugnant to the 
written agreement, because it would only be the exercise of an option 
which the agreement left in it ; and whether it did exercise such op- 
tion or not, was a fact provable by parol evidence, as well as by writ- 
ing, for the obvious reason that it could be done without writing. 
That it did authorize its agents to take notes instead of money for 
premiums is perfectly evident, from its constant practice of receiving 
such notes when taken by them. That it authorized them to grant 
indulgence on these notes, if the evidence is to be believed, is also ap- 
parent from like practice. It acquiesced in and ratified their acts in 
this behalf. For a long period it allowed them to give an indulgence 
of ninety days, after that of sixty, then of thirty days. It is in vain 
to contend that it gave them no authority to do this, when it con- 
stantly allowed them to exercise such authority, and always ratified 
their acts, notwithstanding the language of the written instruments. 

“We think, therefore, that there was no error committed by the 
court below in admitting evidence as to the practice of the company 
in allowing its agents to extend the time for payments of premiums, 
and of notes given for premiums, as indicative of the power given to 
those agents ; nor any error in submitting it to the jury, upon such 
evidence, to find whether the defendant had or had not authorized its 
agents to make such extensions ; nor in submitting it to them to say 
whether, if such authority had been given, an extension was given in 
this case.” . 

This being the decision of the United States Court, it is supreme 
authority as to this court, and it must be regarded as disposing of at 
least five important questions presented in the case at bar : 

1. That the local agent, whether he be a special or general agent, 
has no authority, by virtue of his powers as such agent, to alter, en- 
large, modify, or in fact, to do any act affecting the rights of the par- 
ties to the contract of insurance. 

2. That an insurance company may insist upon the enforcement of 
the contract of insurance as embraced in the written agreement. 

3. The insurance company may waive a forfeiture in its favor, and 
that the fact that the company has adopted or sanctioned a practice 
of this kind may be proved by parol. 
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4. That evidence of a particular transaction of the kind on a former 
occasion is not sufficient to establish a custom. 

5. The custom and usage of the company as to extension of time 
being established, parol evidence may be received to show the exten- 
sion of time in the particular case. 

In the case at bar, there being no evidence tending to prove that 
the insurance company, by custom or otherwise, has departed from 
or sanctioned a departure from the written contract, the District 
Court erred in allowing evidence to be given as to what is claimed as 
a contract between Palmer, the agent, and Clevenger, the assured, 
there being no foundation for the introduction of evidence. Again, 
the court, in instructing the jury, made use of the following language : 

“ A representation may be oral or in writing, and it may be made 
at the same time with issuing the policy or before it, and its language 
is to be interpreted by the same rules as the language of contracts in 
general ” 

As applied to the case at bar this instruction is erroneous, as con- 
tracting parties agreed most solemnly that, as to this contract, no 
statement of an agent should be binding upon the parties unless in 
writing, and this agreement must prevail. 

The following question was propounded to the witness, Clevenger : 
“State what occurred, if anything did occur, between you and Mark 
M. Palmer, and what representations, if any, were made by said 
Palmer to induce you to take the life insurance policy in question.” 

To this offer the defendant objected, for the following reasons : 
“ Because all conversations and agreements between the witness and 
said Palmer were merged into the written application then signed by 
said witness, and the policy afterwards issued to the plaintiff, which 
was in writing, showing upon the face thereof that said Palmer could 
not vary the terms thereof. Because said Palmer was not a party to 
said contract, and had no authority to make any representations con- 
tradictory to the same, which fact the plaintiff well knew from the face 
thereof. Because no proof has been introduced that the agent had 
authority to make any other inducements than such as are in writing, 
and the defendant is not bound by such statements.” These objec- 
tions were overruled. 

The evidence here given was manifestly improper. The objections 
to the evidence were timely, and should have been sustained. 

Among other instructions asked by defendant’s counsel we find the 
following, which, we think, were erroneously refused : 
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“9, If the policy recites on the face thereof that said agent had no 
authority to make, alter or discharge contracts, and that all the 
agreements were in writing, then said agent, Palmer, had no author- 
ity to make any of the alleged representations or agreements claimed 
by the plaintiff ; and even if they were made they are void as against 
the defendant, for when the plaintiff accepted said policy she was 
bound to know its contents, and was bound to know said agent was 
not a party to said contract.” Refused. 

“18, Even if the jury should find that the representations and 
agreements claimed by plaintiff were actually entered into, their ver- 
dict must be for the defendant, because neither the insured nor 
agent complied with the express directions of the company in altering 
or changing the conditions of the contract, and the act by the agent 
cannot be considered as a waiver of the conditions by the company 
so as to bind it, or in any manner affect its rights.” Refused. 

“21. Any agreement or statement by the agent or plaintiff was 
bound to be in writing, and submitted to the defendant at its gen- 
eral office with the application, and you are instructed not to take 
into consideration parol statements in making up your verdict.” 
Refused. 

Without pursuing this matter further, we are clearly of the opin- 
ion the judgment of the District Court should be reversed. It may 
be inferred, from what-has been said as to the right of an insur- 
ance company to extend the time for the payment of premium 
notes, or to waive a forfeiture, that it follows that the company may 
lawfully contract with a particular person taking insurance on a 
different plan or basis than applies to all others. 

Such however, is not our judgment. Over one hundred and 
forty-seven thousand individuals have insured in defendant’s com- 
pany, by the terms of which, taking the agreement in this case as 
a basis, it appears that, on the surrender of the policy, the party 
surrendering is entitled to receive the true and equitable value of 
the policy surrendered. This being so, we do not see how this rule 
can be changed, not even by the officers of the aompany. A change 
to any other plan would be a fraud upon every individual holding a 
policy in the company. * 

Much has been said, upon the argument of this case, about the 
fraudulent conduct of defendant or defendant’s agent. There may 
have been—indeed, it is apparent, if the testimony of Clevenger is 
true, there is—a bold attempt at conspiracy and fraud on the part 
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of Clevenger and Palmer to defraud the insurance company. If the 
testimony of Palmer is true, then he is relieved from the suspicion. 

The plaintiff alleges cash payments amounting in the aggregate to 
$390, and claims that by the terms of the agreement she is entitled, 
on demand, to return of $351.59, leaving to the insurance company 
the sum of $39.06, and this sum (say nothing about the small 
amount of interest on installments made) is to cover all the ex- 
penses, percentage of agents, and medical examination, and the like, 
as well as compensation to the insurance company for carrying a 
policy of insurance of $5,000 for four years. The proposition is re- 
markable—the fraud is apparent. Let the judgment of the district 
court be reversed, and the cause remanded to the district court, with 
directions that the action be dismissed, with costs. 

Suannon, C. J., dissents. 





Mears vs. Humboldt Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No.1 of Allegheny County. 


HENRIETTA MEARS, Gouarpian or THOMAS 
MEARS, a Lunatic. 


Us. 


HUMBOLDT INS. CO.* 


A‘policy of insurance contained the folowing provisions: ‘Or if the assured 
shall keep or have in any place or premises where this policy may apply, petro- 
leum, naptha, benzine, benzole, gasoline, benzine-varnish, or any product in 
whole or in part of either ; or gunpowder, fireworks, nitro-glicerine, phospho- 
rus, saltpetre, nitrate of soda, or keep, have or use camphene, spirit gas, or 
any burning fluid or chemical oils, without written permission in this policy, 
then and in every such case this policy shall be void.” The assured took ben- 
zine upon the premises and with due precautions used it for cleaning some ma- 
chinery there. 

Held, that the words ‘keep or have ” were intended to prevent permanent or habi- 
tual storage of the prohibited articles. 


The bringing upon the premises for a single occasion as needed for cleaning the 
machinery was not keeping or having it there within the meaning of the 
policy. 

The use of benzine not being prohibited in terms, it is a question of fact for a 
jury whether it comes within the description of ‘burning fluids or chemical 
oils,” and in the absence of proof it is not a matter of which the court will 
take judicial notice. 

Carbon oil is not named in the condition, and if it was of the nature of camphene 
or spirit gas or other enumerated articles, it was not shown to be so, and the 
court cannot take judicial notice of it. 


Case in assumpsit: Henrietta Mears, guardian of Thomas Mears, 
a lunatic, sued the Humboldt Fire Insurance Co. of Allegheny, Pa. 
On January 8, 1874, the company issued to said Thomas Mears in 


* Decision rendered Nov. 17, 1879. From Pittsburg Legal Journal, 
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consideration of a premium of $60, a policy of insurance for $1,500 
for the period of one year, on a steam flouring-mill and distillery, 
situate near the city of Steubenville, Ohio, with the following en- 
dorsement on it: “ Permission granted the assured to make neces- 
sary alterations and repairs.” The policy, infer alia, contained the 
following condition, to-wit : “ It is a condition of this insurance, that, 
if the assured shall keep or have in any place or premises where this 
policy may apply, petroleum, naptha, benzine, benzole, gasoline, ben- 
zine-varnish, or any product, in whole or in part of either ; or gun- 
powder, fireworks, nitro-glicerine, phophorus, saltpetre, nitrate of 
soda ; or keep, have or use camphene, spirit gas, or any burning 
fluid, or chemical oils, without written permission in this policy, then, 
and in every such case, this policy shall be void.” 

Mr. Mears employed William Jacobs to clean the machinery and 
purchased eight or ten gallons of benzine, which was kept in a large 
can in a bonded warehouse about fifty or sixty feet from the build- 
ings insured. Jacobs, being called by the defendant, testified that 
he procured benzine from the warehouse and used it to clean the 
machinery and boilers, getting it as needed and using a small can, 
holding about half a pint, from which he dropped it on the cogs, 
journals, and other parts of the machinery, to soften a gummy sub- 
stance there accumulated, so that he could scrape it off with a case 
knife. He also used some to loosen the rust from the inside of the 
boilers, applying it with rags wrapped on a stick, moplike. As he 
testified that it took nearly a gallon for each of the three boilers, and 
that when he began one he finished it before coming out, he must 
for this purpose have obtained that much at a time. The dirt which 
he scraped off he swept into piles which he gathered up into a buck- 
et and carried away and threw on an ash pile at some distance from 
the buildings. When finally done he swept the fire room and shovel- 
ed the dirt and old rags into a wheelbarrow and wheeling them away 
threw them on the ash pile. From a barrel, which was in the fire 
or boiler room, and contained about a gallon of carbon oil, he had 
taken about three quarts of the oil, which he used, putting it on the 
flues, and burning it for alight ina common miner's lamp, which 
contained about three table spoons full. There was no fire about 
the premises, and having been cautioned by Mears to be very care- 
ful in using the benzine and carbon oil for fear of fire, he used the 
lamp only when necessary, and snuffed out the sparks when he ex- 
tinguished the flame. 
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On September 30, 1874, about three weeks after the machinery 
was thus cleaned and put in order, a fire occurred which resulted in 
the total destruction of the property. 

The plaintiff contended. 

1st. That the true intent and meaning of this condition was to 
prevent the permanent or habitual keeping, having, or using of the 
prohibited articles—and should not be construed as preventing their 
temporary or occasional use for the purpose of repairing or cleaning 
the machinery, as was done in this case. 

2d. That when the insurance was effected, the parties regarded 
the property as needing cleaning and repairing, and that this might 
be done, the company granted, and endorsed on the policy, express 
permission to do so. That this privilege carried with it the right to 
use all necessary means and appliances to accomplish the work. 
That benzine was a necessary and common means, and the use of it 
was embraced in the privilege granted. 

The defendant contended the provision of the policy above quoted 
was violated by keeping, having and using the benzine and carbon 
oil, and avoided the policy, and that the piaintiff could not recover. 

Under the instructions of the court, on the points following, the 
jury returned a verdict for defendant. 

Defendant's points. 

2d. That if the jury find from the evidence that after the issuing 
of the policy in suit, and previously to the fire; Thomas Mears, the 
assured, purchased from eight to ten gallons of benzine to use in 
cleaning the machinery, boiler and engines of the distillery, and that 
with the knowledge and by the direction of the said Mears, the wit- 
ness, William Jacobs, used nearly the whole of said benzine in the 
distillery in cleaning the engine, boilers and machinery, in the man- 
ner stated by said witness, and such use extended over a period of 
about two weeks, this was a violation of one of the conditions of the 
policy in suit, and avoided the same. 

Affirmed. 

3d. That if the assured, prior to the fire, kept or had upon the 
premises covered by the policy in suit, benzine, this avoided the pol- 
icy, and it is immaterial that the purpose of having benzine upon 
the premises may have been to clean the machinery. 

Affirmed. 

4th. That if the assured prior to the fire, kept or had upon the 
premises, covered by the policy in suit, carbon oil, this avoided the 
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policy, and it is immaterial that the purpose of having the said oil 
upon the premises, may have been to clean flues or machinery. 
Affirmed. 
5th. That if the jury find from the evidence, that the assured, 
Thomas Mears, had upon the premises covered by the policy in suit, 
to wit, in the boiler room, a barrel in which was contained carbon 


oil, this was a violation of one of the conditions of the policy, and 
avoided the same. 


Affirmed. 

6th. That if with the consent, or by the direction of the assured, 
benzine or carbon oil was taken upon the premises covered by the 
policy in suit between its date and the time of the fire, one of the 
conditions of the policy was violated and the policy was avoided. 

Affirmed. 

These points and answers the plaintiff assigned for error. 


Were & Gieson and J. Dunzar, for Plaintiff in Error. 
M. W. Acueson and S. C. Scnoyrr, for Defendant in Error. 


Paxson, J. 

The first assignment of error relates to the use of benzine upon 
the insured premises. It was contended that the court erred in in- 
structing the jury in answer to the defendant’s second point, that if 
Mears, the assured, purchased from eight to ten gallons of benzine, 
and used nearly the whole of it in cleaning the engine, boilers and 
machinery of the distillery, and such use extended over a period of 
about two weeks, there was a violation of one of the conditions of 
the policy in suit and avoids the same. The condition in the pol- 
icy referred to is as follows: “Or if the assured shall keep or have 
in any place or premises where this policy may apply, petroleum, 
naptha, benzine, benzole, gasoline, benzine-varnish, or any product in 
whole or in part of either ; or gunpowder, fire-works, nitro-glicerine, 
phosphorus, saltpetre, nitrate of soda; or keep, have or use cam- 
phene, spirit gas, or any burning fluid or chemical oils, without writ- 
ten permission in this policy, then, and in every such case, this policy 
shall be void.” 

It will be observed that in the first portion of this condition the 
provision is that the assured shall not “keep or have” any of the 
enumerated articles upon the insured premises, while in the latter 
portion the “use ” of certain other articles is prohibited in addition to 
the restriction contained in the first. The words “keep or have,” a8 
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applied to the articles first, enumerated, evidently were intended to 
prevent a storage of the prohibited articles upon the premises, either 
permanently or habitually. While the words are used in the disjunc- 
tive they are evidently synonymous and signify to retain in possession. 
It would be straining a point to say that bringing a prohibited article 
upon the premises upon a single occasion and for the sole purpose of 
cleaning the machinery was keeping or having it there within the 
meaning of the policy. The evidence shows and it is not denied, 
that the can of benzine used for the purpose above stated, was not 
kept on the insured premises during the period of its use, but was 
stored in a bonded warehouse fifty or sixty feet distant The wit- 
ness, William Jacobs, who cleaned the machinery, got it from the 
warehouse from time to time as he needed it. The assured did not 
keep or have benzine upon the insured premises within any reason- 
able view of the meaning of the policy. Butit is said he used it 
there, and that this avoids the policy. The use of benzine is not 
prohibited in terms. If prohibited at all, it must be because benzine 
comes within the description of burning fluid or chemical oils. We 
must ascertain the meaning of these general words, used in the latter 
portion of the condition of the policy, by referring to the preceding 
special words. Under this construction the words burning fluids or 
chemical oils must be held to mean only such burning fluids and 
chemical oils as are in their nature like champhene or spirit gas. 

This was the construction placed upon the identical words in 
Wheeler vs. American Central Ins. Co., decided by the St. Louis Court 
of Appeals, in March, 1879, and reported in the Western Insurance 
Review, vol. 12, p. 252. The same rule is laid down in Woods vs. 
North Western Ins. Co., 46 N. Y., 421; Morse vs. Buffalo Fire and 
Marine Ins. Co., 30 Wis., 534, and Wills vs. Hanover and Germania 
Fire Ins. Co. The Reporter, vol. 8, p. 343. 

There was no proof that benzine was of like nature with camphene 
or spirit gas. It is not a matter of which the court will take judicial 
notice. It is a question of fact, to be found by a jury upon evidence. 
See Wood vs. North Western Ins. Co. and Morse vs. Buffalo Co., su- 
pra. Weare not disposed to give the word “use” in this policy 
the narrow construction claimed for it. It must have a reasonable 
interpretation, such as was probably contemplated by the parties at 
the time the contract was entered into. Nearly every policy of in- 
surance issued at the present time contains this condition or a similar 
one. What is intended to be prohibited is the habitual use of such 
articles, not their exceptional use upon some emergency. The strict 
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rule claimed by the defendants would prevent the assured from paint- 
ing his house or cleaning his furniture, as it would be difficult to do 
either without using some of the prohibited articles. If the company 
intended the condition to cover such exceptional uses, it ought to 
have been plainly expressed and probably would have been. That 
any one would knowingly accept a policy with such a clause is not 
probable. We are not without abundant authority upon this point. 
See Dobson vs. Satheby, 1 M. & M., 90 ; Shaw vs. Robberd,6 A. & 
E. 75 ; Grant vs. Howard Ins. Co., 5 Hill, 10; Van Volkenberg vs. 
Ins. Co., 70 N. Y., 605 ; Franklin Ins. Co. vs. Chicago Ice Co., 36 Md., 
102 ; Raferty vs. Ins. Co., 29 Maine, 97 ; Neil vs. Buffalo Fire Ins. 
Co., 3 Comstock, 122. 

The case of the Birmingham Fire Ins. Co. vs. Kroegher, 2 Nor. 
64, cited by defendants, does not apply. In that case the assured 
kept a barrel of petroleum for sale on the premises covered by the 
policy. As bearing upon this point it is proper to observe that per- 
mission to make repairs was endorsed upon the policy. While no 
point was appparently made of this in the court below, and we would 
not, therefore, reverse for this reason, the fact is entitled to weight in 
considering this question. The permission to repair the machinery 
carried with it the right to use such means as might be necessary for 
that purpose. 

The second assignment also refers to keeping benzine upon the 
premises, and is covered by what has already been said. The re- 
maining assignments relate to the use of carbon oil. It was proved 
that a small quantity had been used at the same time as the benzine, 
in cleaning the machinery. It is sufficient to say that carbon oil is 
not among the prohibited articles. Itis not named in the condition. 
If it was of the same nature as camphene and spirit gas, or other 
enumerated articles it was not shown to be so, and the court cannot 
take judicial notice of it. This principle has already been sufliciently 
referred to. All of the assignments of error are sustained. 

Judgment reversed and a v nie facias de novo awarded. 





In re Protection Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


In re PROTECTION LIFE INS. CO.* 


An Illinois company was authorized by its charter to do a life insurance Lusiness 
as a mutual company, and by a subsequent amendment, authority was also 
given to do business on the non-participating plan. Business was commenced 
on a co-operative plan not indicated in the charter, each policy-holder being 
charged a membership fee, and being assessed by the company a certain fixed 
sum on the death of a member, and upon a failure to pay, forfeited his mem- 
bership. The company agreed in the policies to make good any deficiencies 
from failure to collect assessments. 

Held, that the plan was not mutual within the meaning of the charter because the 
policy-holders had no voice in the management, or interest in the profits. 

Held, that the payments by policy-holders were purely optional, the policies pro- 
viding that assessments were to be made upon those who were ** policy-holders 
at the time of the assessment,” and the company was a mere machine for col- 
lecting the assessments. 


Held, that neither the company nor its assignee could compel the payment of as- 
sessments by defaulters. 

Another class of policies provided for the payment of asum sufficient for assess- 
ments during the year, upon the issue of the policy or the giving of a note for 
the same which should be subject to monthly assessments, and the non-pay- 
ment of any such assessment within a specified time, should render the policy 
void until it was paid, but the note was to be in force until such assessment 
had been paid. The company neglected to make certain assessments within 
the specified time. 

Held, that it was the intention of the company to allow any member to lapse on the 
non-payment of an assessment, and it is doubtful whether previous to the set- 
tlement of one loss it could legally assess for another. 


Held, that the failure of the company to make the assessments within the proper 
time cannot be remedied by the court on the application of the assignee. 

Held, that the company having failed to keep up its organization and comply with 
its agreement, it would be unjust to assess policy-holders in a matter in which 
they could receive no benefit. The holders of death losses should have antici- 
pated the possible dilemma in a scheme depending on mutual confidence. 


27 ee eee 


* Decision rendered Dec. 24, 1879. 
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Held, that assessments under the policies were not the property of the company 
but of claimants, whose remedy would be against the company, and could not 
properly be collected by the assignee. 

Petition dismissed. 


Buiopcert, J. 

This is an application by the assignee of the bankrupt for an as- 
sessment upon the policy-holders, which it is claimed the company 
should have made, but neglected to make, prior to the institution of 
winding-up proceedings by the auditor of this State. 

The material facts bearing upon the application seem to be these : 
The original charter granted the company by the General Assembly 
of Illinois in March, 1867, authorized it to do a life insurance busi- 
ness as a mutual company, all policy-holders becoming members and 
being entitled to a vote and a voice in its management, and to par- 
ticipate in its profits. By an amendment to the charter made in 
1869, the company was authorized to insure lives on the non-partici- 
pating plan, and to transact the business of the company on the joint 
stock or mutual principle, or both, and authorized a capital stock of 
$100,000, to be divided into shares of $100 each, which stock was to 
be issued to the owners of the guarantee capital theretofore issued 
by the company, and the company was empowered to declare such 
dividends to the stockholders as its trustees should deem advisable. 

Some time in 1871 the company commenced to issue policies upon 
a plan not indicated in its charter or its amendment, called the “ con- 
tributory plan.” The substantial features of this plan were that each 
policy-holder was to pay to the company, on the death of a holder of 
a policy in force, a sum fixed or provided for in the policy, and the 
money thus collected by the company was to be paid over to the per- 
son or persons to whom such death loss was payable. A small sum, 
as a membership fee, was to be paid to the company. The company 
was to make the assessment on the death of a policy-holder, and give 
notice thereof in the manner provided by the terms of the policy, 
and a failure or refusal to pay such assessment was to forfeit all 
rights of the person so assessed under his policy. The plan cannot 
be called a “ mutual plan,” within the meaning of the original char- 
ter, because the policy-holders had no voice in the management of 
the business and had no interest in the profits of the company. 


During the time the company transacted business, several forms of 


policies were used, which are referred to as policy No. 1, policy No. 


2, policy “A,” policy “B,” policy “BB,” policy “BB2,” and “Com- 
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mercial League.” The assignee states that the policy-holders to be 
affected by the proposed assessment are as follows : 


Holders of old “ A” policies, about $2,000. 
“—_~CS~S s 5,000. 
°“—. .* « 6,000. 
“<a ™ « 8,000. 

I shall therefore consider only the liability to assessment of the 
holders of these policies, and this liability must be found, if at all, 
solely in the contract or policy itself, because this kind of contract of 
insurance is sui generis, and not provided for either in the general 
laws of this State regulating insurance or in the special charter of 
the company. The obligations of the company and policy-holders to 
each other must be found wholly in the terms of the contract. The 
terms of the forms “A” and “B” do not essentially differ. I read 
from the “B” policy the terms upon which it is issued, which are as 
follows : 

“The Protection Life Insurance Company, of Chicago, in consider- 
ation of the representations and agreements made in the application 
therefor, and the sum of $14 for membership fee, and a deposit equal 
to ten assessments, as hereinafter stated in condition one of this pol- 
icy, for payment of death losses in advance of collection of assessments 
amounting to $ , and of the further sum of $4 to be paid on the 
— day of —— in each year thereafter, for expenses, does hereby 
issue this policy to , of ———,, County of ————,, and 
State of ———,, with the following agreements : 

“Upon the death of the said ———- — , he having conformed 
to all the conditions hereof, and on satisfactory proof of said death 
being filed with the secretary of the said company, an assessment 
shall be made upon all the policy-holders of the company at the time 
of the assessment, according to the policy held by each, for as many 
dollars as there are policy-holders in the company whenever the num- 
ber of policy-holders does not exceed twenty-five hundred, and when- 
ever the number of policy-holders is more than twenty-five hundred, 
then the assessment shall be for an amount in proportion to the mem- 
bership of the company, not exceeding the limit of this policy, in the 
ratio of one dollar for each $5,000 policy-holder, and such a propor- 
tional part of one dollar for each $2,500 policy-holder as $2,500 is of 
the total number of policy-holders in the company, and the sum col- 
lected on such assessment, less the added cost of collection, shall be 
paid to —__- ———,, or his legal representatives, at the office of the 
company, in Chicago, within ninety days from the acceptance of said 
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proof of death, provided, however, that in no case shall the payment 
upon this policy exceed $2,500, and in case any of said policy-holders 
who shall have paid all dues and previous assessments refuse or neg- 
lect to pay the assessment made upon them on this policy, the com- 
pany agrees to pay the said defaulted assessment. 

“ And it is further agreed, that the company guarantees the pay- 
ment of at least $1,000 upon this policy, if in force, in case of the 
death of the said insured within one year from the date hereof. And 
the application of such further sums thereon in excess of the $1,000 
above guaranteed as may be collected by assessment, as hereinbefore 
stated, from the policy-holders, not exceeding the sum of $2,500.” 

Condition 2 of this policy provides for the manner in which the as- 
sessment shall be made and notice thereof given, and the time within 
which it shall be paid ; and provides for a forfeiture of the policy in 
case the payment is not made within the time required. I will here 
say, in regard to this condition, that it is but a statement in detail of 
the manner in which the company is to proceed to collect the assess- 
ment, and provides that the assessments shall be made monthly for 
the death losses of the preceding month ; and notice shall be given 
through the mail to the parties assessed, who shall have until the fifth 
day of the next ensuing month in which to make payment, and if they 
do not make payment within that time their policies are to be for- 
feited. And it specially provides that estimates for monthly assess- 
ments are to be based on the number making timely payment of the 
last assessment, and will include all claims proven and accepted prior 
to the making of such assessment, and not previously assessed. 

It will be seen from a study of these policies that two leading prin- 
ciples run through them all. 

1. That the means for paying a death loss were to come from as- 
sessments upon the other policy-holders. The company had no 
treasury or fund to meet these losses, but the policy-holders were 
each to contribute, if they deemed it for their interests to do so, and 
the contributions so collected were to be paid the beneficiary of the 
death loss. 

2. A policy-holder when assessed was at liberty to pay or not as he 
elected. The assessment was to be made upon “the policy-holders 
at the time of the assessment,” thus showing that those who had de- 
faulted on previous assessments, and thus lapsed out, were not to be 
treated as liable to assessment. 

For the purposes of the business contemplated by this plan, the 
company was a mere machine to take proof of death losses, make as- 
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sessments and pay over the money contributed to the party entitled 
thereto. By the “A” and “B” forms of policy the company guaran- 
teed the collection of at least $1,000 on the assessments, and also 
agreed, in case any of said policy-holders who had paid all previous 
dues and assessments should refuse or neglect to pay the assessments 
madé on them, to pay the defaulted assessments ; but I presume it 
will hardly be claimed that this guaranty gives the company a right 
of assessment—certainly not until the company has fulfilled its guar- 
anty. Aside from these guarantees, the “A” and “B” policies cre- 
ate no obligation on the part of the company save to make an assess- 
ment and pay over what is received upon it. 

An assessment under these two forms of policy does not make the 
policy-holders debtors to the company, so as to authorize the compa- 
ny to bring a suit in case of neglect or refusal to pay an assessment, 
and it is very clear to me that if the company could not obtain a right 
of action by making an assessment, as provided in the policies in case 
of a death loss, the court cannot confer such a right on the assignee 
by an assessment on the policy-holders. If the company could not 
coerce payment, I do not see what power of the court can be invoked 
to aid the assignee in the premises. The whole organization seems 
to have been purely voluntary. 

It is claimed on the part of the petitioner that the terms of the ap- 
plication and the condition of the policy, when taken together, make 
out a promise by the policy-holder to pay his assessments ; but when 
the whole of the “ A” and “B” policies are taken and construed to- 
gether, I think it very plain that the company did not intend to as- 
sume any obligation to the holder of a death loss beyond its under- 
taking to assess and its guarantees. 

The “BB” policy reads as follows : 

“The Protection Life Insurance Company, in consideration of the 
representations and agreements made in an application therefor, and 
of the membership fee paid, and of an advance premium for the pay- 
ment of all death losses and costs of collection for one full year from 
the date hereof, to be paid and used as stated in condition 2 of the 
policy, does hereby insure the life of —-_—— ———, in the sum of 

, for the term of one year from the date hereof.” 

Condition 2 provided for the payment of a fixed amount of cash to 
the company at the time of the issue of the policy sufficient to meet 
all assessments for death losses during the year, or for giving a pre- 
mium note payable on demand, to be used on the payment of the 
policy ; and the cash paid to the company or the premium note 
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was to be apportioned in payment of death losses and expenses, as 
follows : 

“On the death of each policy-holder in said company, the said in- 
sured agrees to pay, in common with all contributing members there- 
to, according to the age and amount of insurance of each, as shown 
in said company’s schedule of assessment rates (printed on the back 
hereof,) his or her proportion of the loss; and for all such death 
losses in monthly groupings or payments, as hereinafter described, 
and ten (10) cents to cover the costs of collection. The estimates for 
assessments to pay death losses are to be made monthly, on the basis 
of the number that made timely payment on the last assessment, and 
will include all claims proven and accepted prior to the making of 
such estimate and not previously assessed for ; and printed notices, 
giving the name and residence of each deceased member, the amount 
of his or her insurance, the names of parties joining in the proofs of 
death, and the amount of assessment therefor, will be dated and sent 
(as hereinafter stated) to said party insured, or to his or her legal 
representatives, on or about the sixth day of the month thereafter ; 
and the full amount of all monthly assessments are to be paid by the 
said party insured from and after the date of this policy, and so long 
as the same remains in force. 

“Tf the premium of the said party insured consists of current funds 
(or of a sufficient amount of advanced money,) the notices of assess- 
ment will be receipted before being sent, and their amount will be 
taken from the moneys held by the company ; but if the premium 
consists of a note made payable to said company on demand, the 
mailing of each assessment notice to the said party insured, or to his 
or her legal representative, shall be considered and held as a proper 
and legal demand for the payment of at least that amount of said 
note ; and it shall be the duty of said party insured, or his or her 
legal representative, to pay the amount thus demanded, enclosing 
the assessment notice with the remittance at the home office of the 
company, in Chicago, on or before the fifth (5) day of the next 
month after the printed date of such assessment notice ; then on re- 
ceipt thereof, said company will mark the assessment notice ‘paid,’ 
and forward it (in manner provided in condition 4) to the said par- 
ty insured, or to his or her legal representatives, and all such pay- 
ments of assessments are hereby acknowledged by said company as 
payment on the annual premium note of the said party insured. 
But, if any such monthly assessment is not paid within the time and 
in the manner above specified, then this policy shall be null and 
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void, and no person shall be entitled to damages, or the recovery of 
any moneys paid for insurance while the policy was in force ; nor 
shall the said premium note be nullified or impaired in legal and 
binding force, until the defaulted monthly assessment and all dam- 
ages and costs of collection and expenses attending are paid, and 
this policy is returned to said company for cancellation. If the said 
party insured shall at any time during his or her insurance year, pay 
the last assessment for which he or she was enumerated, and return 
this policy to said company for cancellation, then the said premium 
note will be canceled and returned, and any balance of moneys held 
will be refunded without any further lien or claim by said company ; 
and at the end of the insurance year, all monthly assessments being 
paid to that date, the premium note or any balance of premium 
money held will be returned by the said company to the said party 
insured, and any moneys paid on premium notes for quarterly or 
semi-annual payments will be endorsed by the company on such 
notes and held subject to the same rules of use or return as_herein- 
before specified.” 

The “ BB2” policy does not differ in any material particular, for 
the purposes of this case, from that of the “BB” form; and the 
leading provision in both is that a fixed sum is to be paid in advance 
or secured by a note for the payment of death losses for a full year, and 
the sum of money so paid, or the note, is to be assessed monthly, for 
the death losses which have occurred during the preceding month, 
“on all policy-holders who have made timely payment of the last as- 
sessment ”—of which assessment due notice is to be given ; and in 
case a note is given the assessment must be remitted to the compa- 
ny by the fifth (5) day of the next month, and a failure to so remit 
makes the policy null and void, but leaves the person assessed liable 
on his note for the assessment which he thus neglects to pay. 

It will be remembered that the assignee shows to the court, as the 
reason for this application, that the company neglected to make as- 
sessments, and that over sixty death losses accrued against the com- 
pany, for which assessments should have been made, but which the 
company neglected to make, and therefore the court is asked to ex- 
ercise the functions of the company, and make now the assessments 
which the company should have made from month to month. 

It is obvious that no assessment need be made on those who paid 
their cash into the hands of the company, as an “ advanced premium 
for one year,” while as to those who gave notes liable to monthiy as- 
sessments, it is evident that they had the right to have these assess- 
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ments made monthly in strict conformity with the terms of the pol- 
icy, so that they might elect to lapse out if the assessments were too 
heavy, or for any other reason. In my view, the failure of the com- 
pany to make the assessments regularly from month to month, can- 
not now be retrieved by an assessment by the court. The parties 
by their contract, if it is a contract, had provided a certain agent for 
the making of these assessments, and the court cannot substitute it- 
self in the place of the agent which the parties agreed upon. Only 
those are to be assessed for a payment of a death loss who have 
made timely payment of the preceding assessments, showing be- 
yond doubt that it was the intention of all parties to this association 
to allow any one who chose to do so to let his policy lapse on any 
monthly assessment ; and while there are words in condition 2 of the 
“BB” and “ BB2” policies, which show that the company might col- 
lect one defaulted assessment, yet it is also provided that by so pay- 
ing he was to have a surrender of his premium note. 

The main feature of the plan on which the company started is still 
substantially retained ; that death losses were to be paid by volun- 
tary contributions of the other policy-holders, and in the light of this 
distinctive feature of the relations between the company and the pol- 
icy-holders I have doubts whether the company can have any legal 
claim upon policy-holders until it had paid the loss for which an as- 
sessment is made. The case is widely different from the cases in this 
court where assessments have been made by the court on stockhol- 
ders for their unpaid stock liable to assessment ; and also from the 
liability of members of a mutual company, to assessments under the 
terms of their charter. 

There seems to me, also, other very cogent reasons why this as- 
sessment cannot and should not now be made. This contributory 
plan, so far as it had the elements of a contract, was based upon the 
understanding that those who paid assessments did so with the ex- 
pectation that their policies would be paid when a death loss there- 
on accrued ; that the company, by its exertions, would keep up its 
organization and membership so as to give assurance of payment 
when the contingency occurred which should entitle these persons 
to demand payment, and I take it that all will concede that no one 
should be compelled to pay unless he thereby secured to the bene- 
ficiary of his policy a right to compel payment. But this company 
is now dead. All money paid on any assessment -which the court 
might make would be hopelessly lost. It would secure no right to 
the person paying ; and I cannot see what conscionable reason there 
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is for enforcing this assessment. Suppose the company, in the exer- 
cise of its delegated functions, under any of these policies, had sent 
out with its notice of an assessment information to the person so as- 
sessed that none of their policies would be paid ; can it be supposed 
that payment of an assessment thus demanded would, or could, be 
enforced in a court of justice? True, the party in whose favor this 
last supposed assessment was made, might say all the assessments 
on his policies had been paid up to the time of the death of the in- 
sured, and he had earned the right to have his loss paid, but that 
answer would hardly satisfy those who had the right to demand an 
equivalent for their money before parting with it. The dilemma in 
which the holders of these death losses find themselves is one which, 
it would seem, might well have been anticipated when they became 
parties to a scheme like this. It was an experiment, and depended 
for its success entirely on keeping up the confidence of its policy- 
holders in each other and the company, to such an extent as to keep 
the classes of insured lable to contribute full, by new members be- 
ing induced to join as fast as old ones lapsed or died out. 

But the main and insuperable objection in my mind in making this 
assessment is, that under all the policies on principle, and under 
most of them by their terms, the amount to be assessed is not an as- 
set of the company. It is so much money which each policy-holder 
agrees to contribute to pay a death loss, and when collected does 
not belong to the company, or to its general creditors, but to this 
special class of creditors, most of whom could only maintain a suit 
against the company on its guarantees or for damages by reason of 
its neglect to make the assessment. The money which might be re-° 
alized would not be general assets, but only come to the assignee to 
be paid over at once to these special creditors. While in cases of 
assessments upon stockholders, and upon members of mutual com- 
panies, the money collected becomes a general fund for the payment 
of all creditors. 

The prayer for assessment is therefore denied, and the petition 
dismissed, 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW HAMPSHIRE. 


GEORGE B. SIAS 
vs. 


ROGER WILLIAMS INS. CO.* 


The policy, 2 New Hampshire contract, provided that in case of other insurance 
by insured without consent, it should be void. The policy insured C. payable 
in case of loss to S., the mortgagee, as his interest might appear. 8. procured 
the policy and paid’ the premium without consulting the mortgagor, through a 
sub-agent, the agent who issued the policy not knowing who procured it, or 
paid the premium. C. afterward procured insurance in his own behalf. 

Held, that the decisions of a State court, except upon points arising under a stat- 
ute, are not binding on U. 8. courts in ascertaining the meaning and effect of 
an insurance contract. But the law of the State will govern in so far as the 
right to maintain action at common law is concerned, and the law of New 
Hampshire permits action by the mortgagee whén he has paid the premium. 

Held, that the equitable right of the mortgagee under such a contract, is liable to 
be defeated by acts of the mortgagor. The phrase ‘‘as his interest may ap- 
pear,” does not affect this question}; it simply prescribes the extent of payment 
to him. 

Held, that the party insured was the mortgagor, and the construction is not affect- 
ed by the fact that the policy was procured by the mortgagee in the absence of 
any special agreement with the company to insure the mortgagee. 

New trial granted. 


By the policy in which Abraham Cole was insured $1,500 on his 
two-story frame dwelling-house, ell and barn connected, occupied in 
the summer season for a summer boarding-house, and in the winter 
by the assured as a dwelling-house, situated at Gorham, New Hamp- 
shire, $500 on household furniture in the house and ell, payable in 
case of loss to George B. Sias, “as his interest may appear.” It was 
stipulated that “if the assured shall have or shall hereafter make any 


* Opinion filed Jan. 29, 1880. 
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other insurance upon the property insured or any part thereof, with- 
out the consent of the company in writing,” the policy should be void. 

There was evidence that Sias, the plaintiff, held a mortgage on the 
house ; that he had procured the insurance through a sub-agent of 
the company and paid the premium. The principal agent, who is- 
sued the policy at the request of the sub-agent, did not know who 
procured the policy or who paid the premium. Cole testified that he 
procured insurance on his interest as mortgagor after the date of the 
policy. The learned judge ruled, for the purposes of the trial, that 
the insurance by the defendant was on the interest of the plaintiff as 
mortgagee, and would not be affected by the insurance afterward 
made by Cole ; a verdict was taken for the plaintiff subject to the 
opinion of the court upon this question. 

The defendants moved for a new trial before U. S. Circuit Judge 
Lowell. 


Samvuet C. Easrman, of Concord, for Defendant. 
Wm. J. Copexanp, of Great Falls, for Plaintiff. 


Lowe, J. 

This case has been thoroughly argued, and all the authorities which 
I shall refer to, have been cited by counsel. 

The first point taken by the plaintiff is that the construction of the 
policy is to be governed by the laws of New Hampshire, which is true 
in a certain sense, and it may be that the statutes of New Hampshire 
will give some assistance to the plaintiff in case of a new trial. But 
the decisions of the courts of New Hampshire, excepting upon points 
arising under a statute, are not binding authorities in the courts of 
the United States in ascertaining the meaning and effect of a contract 
of insurance. 

Carpenter vs. Providence Ins. Co., 16 Pet., 501. I do not under- 
stand that this point is of any special importance in this case. 

In so far as the right to maintain action at common law is con- 
cerned, the law of New Hampshire will govern, and that law, as I un- 
derstand it, premits an action by the mortgagee when he has paid the 
premium. Chamberlain vs. N. H. Ins. Co., 55 N. H., 249. The law 
of this country has been settled, with little or no difference of opinion, 
so far as I know, that when the interest of an owner of an equity of 
redemption is insured, and the loss is made payable to the mortga- 
gee, by the terms of the policy or by an assignment of the policy, 
an equitable right is maintained, which is subject to be defeated by 
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his acts in contravention of its conditions. It is enough to cite deci- 
sions which must control my own. Bates vs. Equitable Ins. Co., 
3 Clifford, 215; 10 Wall, 33; Johnson vs. North British Co., 1 
Holmes, 111, 110, per Shepley. 

‘The phrase “as his interest may appear,” does not affect this ques- 
tion. It means that the company will pay the mortgagee to the ex- 
tent of his lien or charge upon the premises. Franklin Sav. Inst. vs, 
Cent. Mut. Co., 119 Mass., 240 ; Foote vs. Hartford Fire Ins. Co., id., 
259. 

The fact that the mortgagee procured the policy and paid the pre- 
mium, without consulting the mortgagor, appears upon Judge Shep- 
ley’s minutes. Whether the mortgagor gave authority for such ac- 
tion, or whether there was a subsequent ratification by the mortga- 
gor, does not appear, and may be of importance hereafter, in ascer- 
taining the validity of the policy. But the construction of the con- 
tract clearly is that the mortgagor is the assured. Thus it is said 
that the house is occupied by the assured, meaning the mortgagor. 
This being so, a court cannot hold that the effect or construction of 
the policy is varied by the extrinsic circumstance that it was procured 
by the mortgagee. Not only is it inadmissible to change the contract 
by fraud, but there is no reason to suppose that the parties intended 
to make any other contract than that which they entered into or that 
the company must have agreed to assure the mortgagee. Graves vs. 
Boston Ins. Co., 2 Cranch, 419 ; Woodbury Savings Bank vs. Charter 
Oak Ins. Co., 29 Conn., 374; Livingstone vs. Western Ins. Co., 16 
Grant, Ch. 9. 

The only cases cited which assist in the least degree the plaintiff's 
contention in this respect are: Chamberlain vs. N. H. Ins. Co., 55 
N. H., 249 ; and Foster vs. Equitable Mut. Ins. Co., 2 Gray, 216. 

In the former of these cases the court, expressing a somewhat 
strong dissent from a class of decisions concerning mutual companies 
in which it had been held that an action could not be maintained in 
the name of the mortgagee unless he had given a new note, decided 
that as against a stock company such an action might be maintained 
when the mortgagee had paid the premium. The decision upon the 
merits holds the mortgagee bound by the acts of the mortgagor, 
though relievable to some extent by statute. 

In the second case the action was by a mortgagee against a mutu- 
al insurance company who had assented to an assignment of a policy 
as security to a mortgagee, and had taken from him a written agree- 
ment to pay all assessments which might be made upon the policy. 
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The court held that a new contract had, in effect, been made with the 
mortgagee, and that he would no longer be bound by the acts of the 
mortgagor done without his knowledge and consent. This decision 
reached a very just result, by reasoning which is not fully developed ; 
but probably something in the nature of an estoppel was thought to 
have arisen. That case has been often cited in Massachusetts, but 
has as often been held not to govern a case like the present ; for in- 
stance, where the mortgagee who had originally been insured, agreed 
to a change of the policy into the form now in question, upon the ver- 
bal assurance of the agent of the company that it would be equally 
safe in all respects, the general rule was followed. Fitchburg Savings 
Bank vs. Amazon Ins. Co., 125 Mass., 481. 

The general rule is fully established, and governs courts of equity 
unless there has been fraud or mistake in framing the contract. It is 
often harsh in its operation, and is now modified by many of the best 
companies. In the absence of any such modification in this policy, I 
must hold, as I am sure Judge Shepley would have held, that there 
_ taust be a new trial. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources, not official. 


Frre.—Cancellation.— Authority of Agent of Insured. 

The insurance was procured in the name of the owners by their 
agent, who paid the premiums, and was allowed entire control of the 
property, collecting and using the rents in his own way. He gave 
his note for the premium, which being unable to pay when it became 


due, he agreed to have the policy cancelled ab initio, and claiming 
that it was mislaid, signed a written release. In a suit for recovery 
under the policy by the owner : /eld, that authority to cancel as well 
as to effect the insurance was within the apparent scope of the agent’s 
authority. 

Gatti vs. Peoples’ Ins. Co., of Memphis.—Shelby Co., Zenn. Circuit 
Court.-——December Term, 1879. 


Lirre.— Right of company to change its charter as to surrenders. 

A law of Missouri when the policy was issued, provided that any 
company organized for insuring lives, might amend its charter. At 
the time the policy was issued, the charter of the company, which was 
mutual, provided that upon a surrender of the policy the holder 
should be entitled to ninety per cent of the reserve. The policy 
contained no provision relating to the matter. Subsequently the 
charter was amended with regard to this surrender clause. Held, 
that the policy was subject to the amendment, not having been pre- 
viously surrendered. : 

Allen vs. Life Ass , of America.—St. Lours, Mo., C. A. 


Decision rendered Nov, 18,' 1879. 
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Lire.—Reinsurance.—Liability of Stockholders. 

In the reinsurance contract between the Mound City Mutual and 
the’St. Louis Mutual Life Ins. Co., the latter agreed to redeem the 
stock of the former from the stockholders and did so. Held, that 
where there was no allegation of ultra vires or bad faith, the contract 
must be regarded as valid, and the receiver of the St. Louis Mutual 
could not recover back from the stockholders the sums received. 


Bent, receiver of St. Louis Mut. Life Ins. Co. vs. Gessler. —St. Louis 
Mo. C. C. 


Firr.— Agent of company or insured.—Notice of incumbrance. 


When a policy of insurance does not state the facts of ownership, 
but the loss is made payable to a third party, such fact is notice to 
the company that such party has rights in the premises. Where one 
is employed to solicit insurance and claims to be the agent of a com- 
pany, and takes a written application from the insured, which he takes 
to the company and gets a policy, and delivers it to the insured and 
gets the premium but does not pay it to the insurer, and the policy 
provides that any person soliciting the insurance is to be considered 
the agent of the applicant and not of the company, if either suffer 
loss it must be the one who gives him written indicia of acting as 
their agent, so in this case notice to such a solicitor that the premises 
were used in a different way than specified in the application and pol- 
icy, cannot be held as notice to the company and an instruction that 
would authorize the jury to so find is erroneous. 

Farmers’ Ins. Co. vs. Munn.—App. Ct., of Ill. 1 Dist. 

Decision filed Nov. 5, 1879. 


Fire.— What constitutes manufacturing of tobacco.—Construction of 
Policy. 

The policy was on tobacco in stock and in process of manufacture 
in a building occupied for storage and manufacture of tobacco. Per- 
mission was granted to manufacture tobacco from June 1, to Septem- 
ber 1. On the day preceding the fire in March, insured had been 
boiling liquorice and sugar, steeping tobacco therein, and drying that 
which had been steeped, in a dry-house attached. The policy also 
prohibited any manufacture involving the use of fire heat. Held, 
that the express permission excluded the right to manufacture at any 
other time of year. Held that the term building involved a latent 
ambiguity and it was for the jury to determine what was included in 





160 Digest of Decisions. (Feb. 


it. Held, that the word manufacture involved alatent ambiguity and 
it was for the jury to say whether it is a divisible process and the 
operation described was such within the meaning of the policy or 
only a preparatory process, a working of tobacco, as claimed by in- 
sured. 


Stovall & Co. vs. Firemens Ins. Co., of Balt.—Balt., Md. Sup, Ct. 


Guaranter.— Must policy stipulation to criminally prosecute be com- 
plied with? 

A policy guaranteeing against embezzlement of employee, required 
that the party guaranteed should use all due dilligence in prosecut- 
ing to conviction the employee, as a condition precedent to a right 
to recover. Held, by an equally divided court, where the employer 
alleged that a criminal prosecution would subject him to an action 
for damages, that such a prosecution was a condition precedent. 

Fearnley vs. London Guarantee Society. —Supreme Court of Judica- 
ture Ireland.—December, 1879. 


Lirz.— Assignment of wife's policy.—Endowment.— Construction of 
N. Y. law. 

B. was insured under an endowment policy in favor of his wife, 
payable at maturity or in case of his previous death. Held, that the 
policy does not in express terms contemplate the provision for 
widow-hood and orphanage as in the case of an ordinary life policy, 
under the N. Y. law of 1840, and whether assignable by the wife or 
not must depend on the intention of the parties to be ascertained as 
a matter of fact. Held, that in the present case the policy should be 
regarded as an ordinary life policy and not assignable during its 
continuance. 

Brummer vs. Cohn.—N. Y. C. P. 

Decision rendered Feb., 1880. 





